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This Issue 


Subjects of international law, military law, Wisconsin state law 
and Wisconsin legal history furnish this month’s Law Review reader 
with a wide assortment of leading articles. 

In our feature article law professors Rice and Mayda team up to 
raise searching questions about the validity of international treaties 
which clash with national constitutions, and the capacity of such treat- 
ies for peaceful change in the traditional environment of absolute state 
sovereignty. Their answers are keynoted by resort to reason. A 
logical urgency compels the reader’s earnest and thoughtful attention. 
Prof. Mayda seeks justification for his views in a “rational principle 
of peaceful change.”” Prof. Rice would desire that we be “reasonable 
inhabitants of this political world.” All may not be in complete agree- 
ment with them or their answers. 

Mr. Sammond completed his work for his law degree at the Har- 
vard Law School last spring. While there he produced a thorough 
analysis of the Wisconsin Blue Sky law, its operation, purpose and 
value, under the guidance of Professor Louis Loss. We have the 
fruits of that research. It is a superior paper and should be of par- 
ticular value and pertinence to the practitioner in Wisconsin. 

When the American civilian goes into the armed services of his 
country, he becomes a human part of a vastly different culture or way 
of life. Does this new relationship bring about maladjustment particu- 
larly with respect to the impact of the military system of justice? Mr. 
Cates, a young Madison attorney, raises this question by a revealing 
comparison of military and civilian justice. Those of us who have ex- 
perienced or are experiencing army life may readily agree with Mr. 
Cates’ supporting data. And perhaps add, “What’s new here!” or 
“So what!” or “The army’s got to be different than civilian life!” 
However, Mr. Cates’ lucid juxtaposition of the military and civilian 
law in operation produces a disturbing sensation among those sensi- 
tive to the ceaseless and universal demands of equal and fair justice in 
a healthy democracy. 

In our July, 1958, Review we offered our readers a remarkably in- 
teresting picture of the judicial life and career of Edward George Ryan 
in 19th Century Wisconsin. We are pleased to present another fine 
article by Prof. Beitzinger—this time on Ryan, the lawyer. More 
fascinating facets of Ryan’s intense intellectual and emotional nature 
are presented. Again the presentation is successfully supported by an 
indefatigable effort at careful research. 

In the first of a three-part comment Mr. Hafer, a third year law 
student at Wisconsin and a'member of the Review’s editorial board, 
gives a finely organized description of the selection of collective bar- 
gaining representatives under the Wisconsin Employment Peace Act. 
This and the subsequent parts of this study should be of help to the 
labor lawyer in Wisconsin. 








Some Thoughts on the Binding Force 


of International Treaties 


Wituiam G. Rice* 
and 
Jaro MaypaTt 


As international law began to outgrow the primitive format of cus- 
tom, and as principles of natural law became too rudimentary to reg- 
ulate the minutiae of complicated international intercourse, inter- 
national legislation developed with great acceleration into the main 
law-making instrumentality among nations. In the modern epoch, 
the range of problems and fact situations which require international 
regulation is such that progress would be unthinkable without effective 
and flexible international legislation. But the principle of sovereignty, 
whether “absolute” or “divisible,” which is still the cornerstone of the 
international legal order, remains a major antithesis. We offer some 
thoughts on two aspects of this conflict between the postulates of 
effective international legislation and of sovereignty. 

One is the problem of the international covenant that runs athwart 
national constitutional prescriptions. The other is the need to find a 
formula which would prevent the default or unwarranted lack of co- 
operation of an original party to a multilateral treaty from frustrat- 
ing legitimate efforts to adjust this treaty to new conditions or func- 
tional requirements. The titles used as points of departure for our 
discussions are the questions posed by the program of the occasion 
for which these observations were originally prepared.’ 





*Professor of Law, University of 


Wisconsin. 
Assistant Professor of Law, University of Wisconsin. 


The substance of these was presented in the session on “Contemporary 
International at the Institute on Interna- 


tonal Law and che United Nations, held at the Univerity of Michigan Law Schoo. 
wne 23-28, 5 
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I 


Arg TREATIES AND AGREEMENTS WuHiIcH Do Not Conrorm 
Wirs a Nation’s CONSTITUTION NEVERTHELESS 
INTERNATIONALLY BINDING? 


(William G. Rice) 


Should an organ of nation B or nation C or an international organ 
of any sort judge invalid the substantive terms of a treaty between 
nations A and B if they conflict with the constitutional law of nation 
A? Has this other nation or the international organ any duty or 
right of inquiring into the divisions or limitations of governmental 
authority within A? Does not a country, by dealing, warrant that it 
has authority to deal? I recognize, of course, that the doctors disagree 
on this matter, and I submit these observations in support of the 
opinion that, as a matter of law, a treaty duly completed is binding 
regardless of the constitutional law of any signatory party. 

For any court or person outside nation A to question what A’s 
agent or organ of foreign communication has represented to be A’s 
power is to intrude into A’s internal affairs. Still, it may be asked 
whether, if A, through its highest agency for settlement of constitu- 
tional questions, has defined and limited the treaty power of A, should 
not this limitation be respected abroad? Should this adjudication by 
the home court (in a country in which constitutional questions are 
settled by a court) be deemed a more authoritative announcement of 
law than a diplomatic assurance with which it conflicts? On such a 
matter is judicial communication by broadcasting weightier than execu- 
tive communication by diplomatic channel to the outside world? 

Between the states of our union, which do not have diplomatic 
channels of communication, we are used to communication without 
formality ; courts of every state are constitutionally bound to give full 
faith and credit to pronouncements of the courts of other sovereigns 
within the union. And the federal courts follow suit and have extended 
this policy through the doctrine of Erie R. Co. v. Tompkins.2 Justice 
Reed, concurring in West Virginia ex rel. Dyer v. Sims,® said that 
the rule should apply to interstate treaty making ; when the West Vir- 
ginia highest court held that the interstate compact concerning the 
Ohio river violated the constitution of West Virginia, he said that 





* 304 U.S. 64 (1938). 
*341 US. 22, 32 (1951). 
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there was no doubt that the state court interpretation of state law 
bound all courts, including the United States Supreme Court. But 
he said further that, despite the West Virginia holding that the com- 
pact was invalid by West Virginia law, “compacts may be enforced 
despite otherwise valid state restrictions on state action.”* Here he 
was standing for the superiority of the national law concerning inter- 
state compacts over state constitutional provisions, as authoritatively 
determined by the state courts. Justice Jackson said substantially the 
same thing: “West Virginia, for internal affairs, is free to interpret 
her own Constitution as she will. . . . [But a] fter Congress and sister 
States had been induced to alter their positions and bind themselves 
to terms of a covenant, West Virginia should be estopped from re- 
pudiating her act. . . . [Whatever interpretation she may put on the 
generalities of her Constitution, she is bound by the Compact. . . .””5 

This view seems to me equally correct law between nations. No 
national adjudication that the nation acted ultra vires in terms of its 
constitution can drain the international treaty of its legal force. 

But Jackson and Reed were not the Court. The reasoning of their 
concurring opinions is not that of the majority, which preferred to 
overrule the state court’s construction of the constitution of West 
Virginia. In its position of appellate tribunal, the United States Su- 
preme Court held that it could reappraise the alleged conflict between 
the state constitution and the compact, and it concluded there was 
no conflict. Thus by denying this conflict, Justice Frankfurter, writ- 
ing the opinion, avoided the issue of enforcing a compact contrary to 
the state constitution. He did not commit the Court on that issue. 
“We are not here concerned,” he said, “and so need not deal, with 
specific language’’® of the West Virginia constitution prohibiting such 
a compact; and, he continued, general language of that constitution 
should be interpreted, contrary to the state court’s view, as not pre- 
cluding the terms of the compact. 

But there is no system by which the decisions of a national court 
may be reviewed by an international court, as the decision of the West 
Virginia Supreme Court was reviewed by the United States Supreme 
Court. So the power of replacing West Virginia’s interpretation of 
its constitution by that of the interstate body—the United States 
Supreme Court—cannot be transferred to the international stage. 
There, it seems to me, the view of Jackson and Reed must prevail: 





*Id. at 34. 
* Id. at 35, 36. 
* Id. at 30. 
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the state’s own interpretation is conclusive. But on the international 
stage, certainly the executive, not the judicial, organ of a state makes 
this interpretation. So long as it is neither convenient nor customary 
—indeed, in most countries, probably impossible—for state B to 
obtain from the supreme organ of constitutional interpretation (for 
internal purposes) of state A its interpretation of state A’s consti- 
tution with regard to treaty making, state B is entitled to take the 
statement of the agency of state A that is its only accredited agency 
for dealing with state B to be the authoritative word of state A. The 
fact that within state A the executive or legislative organ does not 
have the last word, but the last word is pronounced by an organ that 
is inaccessible to state B, is a rule of internal affairs that does not 
legally concern B or C or any international body. 

Frankfurter’s reinterpretation of the West Virginia constitution to 
make it fit with the Ohio River compact illustrates a usual and gener- 
ally proper effort of all courts to harmonize statute and statute, treaty 
and treaty, statute and treaty, and constitution and statute or treaty. 
This effort is made in order to avoid applying a rule of precedence be- 
tween these categories of law, quite regardless whether, in the internal 
law, international law or treaties are superior to the law of national ori- 
gin (as they are in Germany) or equal to the law of national origin (as 
in the United States, but only with respect to federal statutes), and 
quite regardless of whether the constitution is superior to statute 
law (as in the United States) or merely its equal (as in Switzerland). 
The first principle is that all kinds of law form one happy family 
unless the conflict is so clear that a court cannot avoid determining or 
applying some secondary principle of rank. This harmonizing effort? 
has been repeatedly illustrated by Swiss and American decisions, and 
equally by each, although the ranking of types of law, as set forth by 
their highest courts, differs in these two federations. 

National or federal law stands superior to state law in both coun- 
tries, indeed, in any federation; but in other respects the Swiss and 
American hierarchy is not the same. Under the Swiss system the 
courts do not enforce the federal constitution as a curb on federal 
legislation or on federal treaties. It has no superiority as a type of 
law.* On the other hand, under the United States system, thé courts 





_ *Excellently discussed and documented in two articles by Kopelmanas, Du con- 
flit entre le traité international et la loi interne, 18 REVUE DE DROIT INTERNATIONAL 
ET DE LEGISLATION COMPAREE 88, 107 (France 1937). 

* Debates on the constitution make clear that this regime was deliberately estab- 
lished and continued. Rappard, Le contréle de la constitutionnalité des lois fédérales 
par le juge aux Etats Unis et en Suisse, 53 ZEITSCHRIFT FUR SCHWEIZERISCHES RECHT 
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do enforce the Constitution at the expense of legislation and there 
are plenty of dicta that the Constitution prevails similarly over treaties, 
although there is no Supreme Court decision holding a treaty un- 
constitutional. Treaties and statutes are clearly held to be of equal 
rank; so, when a conflict between statute and treaty cannot be re- 
solved by interpretation, the one of later date prevails. 

How about international law not embodied in full-fledged treaties ? 
That executive agreements have a standing lower than treaties is 
stated in United States v. Guy W. Capps, Inc.® There Chief Judge 
Parker, speaking for a unanimous court of three circuit judges, said: 
“. . . it is clear that the executive may not through entering into such 
an agreement” (that is, an agreement with Canada restricting potato 
importation, not, in the court’s view, authorized or adopted by Con- 
gress and not consented to by the Senate) “avoid complying with a 
regulation prescribed by Congress.”2° But that case was disposed of 
on quite other grounds by the United States Supreme Court™ and 
it remains an open question whether this is the ultimate judicial ap- 
praisal. As for international law not founded on express agreement, 
it seems, as internal law, to be held by the courts of both Switzerland 
and the United States to be subject to alteration by statute as well as 
by international agreement, that is, they look upon unwritten inter- 
national law as part of internal common law. 

But in other countries, the internal law is different today. The 
Oberlandesgericht of Celle in Lower Saxony in 1948 said, in deciding 
a nationality case: 

[T]he acquisition of Austrian and the loss of German na- 
ional by the respondent follows from rules of international 
law, which are part of German law, and even override German 
legislative provisions which conflict with them. According to 


the principles of State succession it must be recognised that 
former Austrians who were resident in Austria at the anton of its 





36a, 113a-139a (Switzerland 1934). Panchaud, Les garanties de la constitutionnalité 
et de légalité en droit fédéral, 69 id. at 1a, 36a-41a (1950). A Swiss court “can no 
more inquire whether a treaty concluded by the Confederation, which it is called 
on to apply, contains principles contrary to Swiss public policy than it can inquire 
whether a federal law violates the constitution,” said the Federal Tribunal. Dewald 
v. Baumann, Bundesgericht, 1938, 64 (I.) Entscheidungen des Rie nee tage cy Bun- 
desgerichtes 263, 274. Internal law, statute and convention have the same force, 
Sutschellungen dee Scbere v. Société des Auteurs, Bundesgericht, 1933, 59(II.) 
En des Schweizerischen Bundesgerichtes 331, 335. For historical review 
of Swiss cases on the ranking of treaties, see Rice, The Position of International 
Treaties in Swiss Law, 46 Am. J. Int’ L. 641, 650 (1952). 

ot F.2d 655 (4th Cir. 1953). 

at 660. 
® United States v. Guy W. Capps, Inc., 348 U.S. 296 (1955). 
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re-establishment in 1945 without more acquired Austrian nation- 

ality and lost the German nationality which they had acquired 

solely as a result of the union of Austria and Germany.” 

Obviously, a country whose constitution and courts expressly rec- 
ognize international law as superior to domestic law, as the Saxon 
court did in that case, has settled the question before us. The super- 
iority of German treaties to the German common, statute or consti- 
tutional law is not only a rule for its own courts, but for all purposes 
internal and external. And a country, such as the Netherlands” or 
France,!* which by its constitution expressly accords to treaties rati- 
fied by parliament a position superior to statutes, and which does not 
subject its legislation to curial rejection for unconstitutionality, has 
settled the superiority of such treaties to its constitution, both for 
internal’® and for external and international purposes. So has Switzer- 
land or any other country whose courts accord to parliamentarily 
ratified treaties equality with (or superiority to) statutes and do not 
reject legislation for incompatibility with the constitution but give 
effect to whichever one is later enacted. At least this is true in all 
these countries until and unless the constitution is later amended to 
override an existing treaty. And a country, such as the United King- 
dom, that has no written constitution with which a treaty can con- 
flict does not even provoke the question which is the title of these 
observations. So there remains possible doubt only with respect to 
those countries which have a written constitution which does not 
expressly or tacitly recognize the superiority of all international law, 
or at least treaties, to law of solely internal origin. 

Let us, however, be reasonable inhabitants of this political world. 
First, let us not make any treaty with another nation if there is ser- 
ious doubt that it may clash with that country’s constitution. Second, 
let us be careful to avoid conflict between a treaty we make and our 





* AnnuaL Dicest AND REPORTS OF PuBLIC INTERNATIONAL Law Cases, Case #57, 
Pp. 217-218 (ed. Lauterpacht 1948). This rule is stated in the constitution of the 
German Federal Republic, art. 25 th 

“THe NETHERLANDS CONSTITUTION, art 65 (1953). Van Panhuys, The Nether- 
lands Constitution and International Law, 47 Am. J. Int’t L. 537, 553 (1953). Va 
DER ZANDEN, VERDRAG GAAT VOOR WET OOK IN NATIONALE RECHTSBETREKKINGEN (Lei- 
den University doctoral thesis 1952). 

* Preuss, The Relation of International Law to Internal Law in the French Con- 
stitutional ’System, 44 Am. J. Int’L L. 641 (1950). Preuss, On Amending the Treaty- 
making Power, $1 Mic. L. Rev. 1117, 1124 (1953). Bial, Some Recent French 
Decisions on the Relationship between Treaties and Municipal Law, 49 Amu. J. 
Int’t L. 347 (1955). 

“But what is internal as contrasted to external and international? Sutherland, 
ee Constitution, and International Agreements, 68 Harv. L. Rev. 1374 
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own constitution. There is no reason for such a conflict, when we 
consider that the constitution is not a scheme of government that is 
utterly rigid, but one that the courts treat as reasonably adaptable to 
new circumstances even without formal amendment. And, third, let 
us be aware that if such a conflict cannot be sidestepped, an interna- 
tional court or other authority is likely, by reason of its international 
origin, to give priority to the treaty since it is a form of international 
law. And now that the constitutions of several important nations ex- 
pressly recognize the priority of the treaty, and their courts give effect 
to this priority, as a rule of domestic law, it is beyond the improbable 
that the contrary rule would be applied abroad with respect to those 
nations. This, in my opinion, greatly increases the unlikelihood that 
any international organ or organ of another state would apply a con- 
trary rule even with respect to the nations whose courts do not 


internally give treaties priority. 
II 


May MuLTILATERAL TREATIES BE REVISED OR MopiFIED By 
AcTION oF FEwer THAN ALL Parties To SucH TREATIES? 


(Jaro Mayda) 


The constant growth of international legislation through multilateral 
treaties and conventions'® and the emerging rule of majority in inter- 
national organization have increased the problem of reservations to 
law-making treaties” and created the problem of revision and modifi- 
cation of such treaties, after they came into force, by action of fewer 
than all the parties which originally signed and ratified them.'® 

Ultimately, the question whether such practice is justified and 
legal goes to the foundation of the present system of international law: 





“Tt is not current, though desirable, to make a clear terminological distinction 
between these two types of law-making instruments. I use “multilateral treaty” to 
mean a treaty limited to the group of original signatories or some other regional or 

group of states, smaller than the whole world community. A aseeney dl 
is properly a treaty, usually multilateral and generally normative in scope, o| 
participation through a later ratification by any state, though not a a ae of 
the treaty-making conference and /or an original signatory. 

Cf. the very few examples in United States practice before World War II. 5 
HacxwortH, Dicest or INTERNATIONAL Law $§479-483 (1943). 

* The only major pre-World War II instance was the revision of the 1923 Lau- 
sanne Convention, concerning the Straits, at the Montreux Conference in 1936. 
Italy, a party to the 1923 convention, refused to attend the revising conference. 
N the new convention, inconsistent with the old one, was signed and 
ratified without Italy’s express consent. The situation caused considerable uneasiness 
and hesitation on the part of some states, e.g. Great Britain. 
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the concept of sovereignty and its changing content. The principle of 
absolute sovereignty requires that a state cannot be bound by anything 
to which it has not consented. The substance of modern international 
relations makes such absolute forms of sovereignty anachronistic and 
impractical. One of the avenues of the development of international 
law is marked by a rear-guard action—the defense of the traditional 
concepts—against the views of some states (mostly small ones) and, 
probably, against the majority of influential doctrinal writing. 

It has been suggested ?® (1) that the doctrine of unanimous con- 
sent in the matter of changes and modifications of multilateral treaties 
and conventions still applies and that it may be undesirable to do 
away with it in a wholesale manner, (2) that, however, multilateral 
treaties have been changed”° and the requirement of unanimous con- 
sent has been circumvented in that process, or manipulated, or ques- 
tioned”! and, (3) that the problem is not whether such treaties may 
be revised or modified, but how it has to be done, and how it can be 
done best. 

It seems to me, however, that the most important point of the ques- 
tion is still expressed best in its original form, namely what is the 
desirable policy, rather than merely what was the past practice of 
nations. Therefore, I should like to discuss it with some reference not 
only to what is or has been, but what ought to be and what may be, 
perhaps, expected in the future. The traditional postulate is obviously 
this: if unanimity of consent is necessary to conclude a treaty, it is 
also indispensable for its revision or modification. But is this al- 
ways true? Obviously those original parties, which are not in exist- 
ence at the time of the proposed revision, or the status of which has 
changed so far that, had it been such at the time the treaty was con- 
cluded, they would not have become parties to it, do not have to con- 
sent to the revision. And, unless we want to be strictly formalistic 
about it, the consent of the remaining parties will still be considered 
unanimous. ’ 

On the other hand, there is a question which is very much with us 





* By Professor Lissitzyn of Columbia University. 

* In addition to the Straits conventions, mentioned above, these major examples 
may be cited: the 1948 revision of the international regime of the Danube; changes 
in the 1947 Italian peace treaty; modification of the international status of Trieste 
and Tangier; transition in some international organizations from their status under 
the League of Nations to the United Nations regime. 
~.™ Lissitzyn mentioned Scelle, de Vischer and Jenks as the most important writers 
questioning this doctrine. 

™ One of the classical dicta on this issue is John ‘Marshall’s in The Antelope, 23 
U.S. (10 Wheat.) 66, 122 (1825): “A right which is vested in all by the consent of 


all, can be divested only by consent.” 
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at the present time. Is it still true that a unanimous consent is neces- 
sary at all for the conclusion of a multilateral treaty or a convention? 
Or, to put it in different words, is a multilateral treaty valid, and 
under what conditions, if it is signed, ratified or acceded to with res- 
ervations? The greatest possible minority of the International Court 
of Justice argued in the dissent appended to the Advisory Opinion on 
the Genocide Convention that “the practice of governments has re- 
sulted in a rule of law requiring the unanimous consent of all the 
parties to a treaty. . . .”** But the majority of the Court was guided 
by a different consideration: the fact of majority rule in international 
organization. And the opinion centered around the idea of the “in- 
tegrity of the convention as adopted”—that means the validity only 
of those reservations that do not “frustrate or impair, by means of 
unilateral decisions or particular agreements, [one may want to insert: 
of less than all the parties] the purpose and raison d’étre of the con- 
vention.”4 

This opinion was reached in a context different from our problem 
and does not apply directly to it. The constitutive act of signature 
and ratification is simply indispensable and the question is how much 
of a reservation or reservations will still leave it a valid act. The 
problem is different when it comes to subsequent changes. An ex- 
plicit or implied clausula rebus sic stantibus in a long-term multi- 
lateral treaty can make all the difference. But I wonder if the time 
element alone, the period which must customarily elapse before changes 
in circumstances would justify efforts to modify or revise a treaty, 
is so absolute a value as we usually consider it. Is not an effort to 
ratify with reservations, if exercised by a sufficient group of signa- 
tories or even a single very powerful and influential state, an effort to 
revise or modify a signed treaty, although the time element may be a 
very short one, and the change in circumstances may refer only to 
the shifting political climate in the given capital or capitals? I am 
thinking, of course, of reservations which affect the substance of such 
a treaty, and not only some subordinate points. 

Drawing on the situation in the field of reservations for an analogy, 
it seems to me that we may consider with profit, in addition to the 





"_pimmations 00 the Semention-se the Prevention and Punishment of the Crime 
Genocide, Advisory Opinion of May 28, 1951, (iss roe yam 15, 31, 32. The 

minority consisted of Vice-President Guerrero (El Salvador) and Judges McNair 
eS aaa (Canada) and Hsu Mo (China). 
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various other criteria and techniques, the criterion of compatibility 
suggested in the opinion on the Genocide convention. Is the re- 
vision proposed by less than all original signatories compatible with 
the original purpose of the convention? If so, the treaty obviously 
should be revised even without the consent of all the parties. I am 
thinking of such a situation as has been created by the first applica- 
tion of the 1949 Geneva prisoner-of-war convention, and of a hypo- 
thetical present proposal to revise those articles of the convention 
which have been flagrantly misconstrued in the Korean repatriation 
situation.”® Obviously, such a revision should be possible, even if the 
Soviet Union and the other communist-controlled states did not con- 
sent, because the original purpose of the convention was apparently 
different from the interpretation its text has allowed. 

If there is not an agreement on revision, or an obvious compatibility 
of the sought modification with the original treaty, then we have 
several questions. What are the rights of the minority under the 
treaty? Was the treaty, in fact, breached and a new treaty concluded 
by way of these revisions? What are the various consequences of 
this situation? In the case of most political treaties, such as peace 
treaties, these are matters of power and interest before which the 
established rules will have to bend.?” But there are other types of 
treaties—economic, social-normative, technical-regulatory, etc.—where 
the question of revision or modification allows for and requires much 
greater elasticity. In any case, if the World Court were engaged to 
deliver an opinion or a judgment on our problem, it is likely that it 
might construe a judicial standard parallel with the doctrine of the 
advisory opinion on the reservations to the Genocide convention dis- 
cussed above. It would then hold that not the doctrine of unanimous 
consent, but one of majority rule, combined with a teleological inter- 
pretation of the revised instrument and its desirable function under 
contemporary circumstances, is the proper criterion. In other words, 
the Court would apply the rational principle of peaceful change to 
this vital and troublesome area of international legislation. 





* F.z., failure to object (tacit consent); frustration; prior breach by non-con- 

senting party; substantial reinterpretation ; prtenonsecae! Bg of the legal question by 
informal and de facto arrangements. 

™ Cf. Mayda, The Korean Repatriation Problem and International Law, 47 Am. 
J. Int’s Law 414, 426-438 (1953). 

* These problems may come up in especially relief in connection with future 
attempts to revise the basic constitutive in convention of the present 
time—the United Nations Charter. 








A Study of the Wisconsin Blue Sky Law 


and Its Administration 


Joun S. SammMonp* 


This paper is designed to deal with two aspects of the Wisconsin 
securities law. 

The first part of the paper is a guide to the statutory and other 
reference material which is available in dealing with securities prob- 
lems, and it is the hope of the writer that this part may be of help to 
the practitioner when faced with a securities problem, inasmuch as the 
statute as now written contains an occasional pitfall for the unwary. 

The second part of the paper, beginning on page 209, will undoubted- 
ly prove to be of more general interest. It constitutes an analysis of 
the law and of the success of its administrators in accomplishing the 


objectives of Blue Sky legislation. 
GuImwe TO REFERENCE MATERIAL ON SECURITIES PROBLEMS 
The Statute 


The Wisconsin Blue Sky Law' is a broker, dealer and securities 
registration law. Like most such laws, it contains an anti-fraud sec- 
tion? but the registration of brokers and dealers* and of securities 
both by notification* and by qualification® is depended upon to a great 
extent to forestall and eliminate the necessity of the use of the anti- 
fraud section. The language of the anti-fraud section resembles that 
of section 12(2) of the Securities Act of 1933. 


Registration 
All securities which are sold® or offered for sale in Wisconsin, ex- 





*Practicing attorney, Milwaukee, Wisconsin. 

* Wis. Star. c. 189 (1953). Amendments to the act by the 1955 legislature are 
listed in note 221 infra. For background of the statute, see Marshall, History and 
Analysis of the Wisconsin Securities Law, 1942 Wis. L. Rev. 552. For even earlier 
material see Kuckuk, Wisconsin Blue Sky Act and Its Administration (unpublished 
thesis in Harvard Law School Library 1931). 

* Wis. Star. § 189.18(1) (1953). 

* Wis. Stat. § 189.03 (1953). 

“Wis. Star. § 189.08 (1953). 

* Wis. Srat. § 189.13 (1953). 

* The definition of sale itself is subject to exceptions. See Wis. Stat. § 189.02(3) 
(a) 1, 2,3 (1953). 
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cept those discussed below which are exempt or may be sold upon 
notification or prior to registration, must be registered with the De- 
partment of Securities.” 

The statute® provides that there shall be separate application signed 
by the issuer or a licensed dealer for each class of securities, that such 
information as the department shall require in the public interest and 
for the protection of investors shall be included in the application.® 
The department is authorized to investigate, audit, appraise, and in- 
spect the property and affairs of the issuer and shall register the secur- 
ities by order if eight criteria’® are met. The department may order 
that the securities be issued only under an indenture, for which several 
Mualifications are listed in the statute," and special treatment is given 
to mortgages, insurance companies, surety contracts, warrants or 
rights, and preincorporation subscriptions.’ 

Investors’ trusts and mutual funds are to be registered only upon 
“such terms and conditions as the department may prescribe as neces- 
sary or appropriate in the public interest or for the protection of in- 
vestors.”25. 

Exemptions 

Both security’* and transaction’® exemptions are from registration 
only,’® and the Department of Securities is authorized to prohibit 
sales of such securities until they are registered notwithstanding the 
exemption, if “the department shall have reason to believe that the 


sale of a security . . . may be unfair, inequitable or fraudulent, or 
that registration . . . is necessary or appropriate in the public inter- 
est or for the protection of investors. . . .”17 This power to prohibit 





* Wis. Stat. § 189.12 (1953). 

* Wis. Stat. § 189.13 (1953). 

*See Wis. Apu. Cope § SEC 1.01 (1953). 

*See Wis. Stat. § 189.13(3) (1953). 

™ Wis. Stat. § 189.13(4) (1953). 

* Wis. Sra. § 189.13 (5), (7), (8), (9), (10) as (12) (1953). 

* Wis. Stat. § 189.13(6) and see Wis. ApM. Cope § SEC 2.03 (1953). 

“Wis. Stat. § 189.06 (1953). Securities exempt from registration include gov- 
ernmental obligations of any government, short term commercial paper, any obliga- 
tions of railroads subject to I.C.C., railroad rolling stock conditional sale agreements, 
securities of Wisconsin public utilities, Wisconsin municipal securities, securities of 
Wisconsin nonprofit corporations, Wisconsin or National Bank securities, securities 
outstanding which were exempt in 1933. See Note, 1942 Wis. L. Rev. 638. 

* Wis. Stat. § 189.07 (1953). Exempt transactions include private offerings, sale 
of membership by domestic non-profit corporations, mortgage notes, bona fide pri- 
vate sale, stock dividends, judicial sales, sales by pledgees, delinquent assessment 
sales, sale to issuer or institutional buyer, merger, reorganization, sale to creditors or 
shareholders, and several others of more limited application. Some of these are 
severely circumscribed. See note 221 infra for recent legislative addition. 

- ™Prior to 1931 the exemptions were from the entire statute. Cf. Dorner v. 
Doherty, 222 Wis. 101, 267 N.W. 46 (1936). 
** Wis. Stat. § 189. 11(1) (1953). 
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sale extends also to sale of securities upon notification’® and to sale 
of securities prior to registration.’* United States government secur- 
ities are treated as a separate category” and registration cannot be 


forced upon them. 
Thus there are degrees of exemption and correlative degrees of the 


requirement of registration depending upon the nature of the security 
involved ; and the exemption provisions are in reality less important 
than they would at first seem to be, except for the tendency of any 
administrative body to police less thoroughly transactions that they 
are not required to police unless brought to their attention. 


Definitions 

Even though the above exemptions seem to be sterilized as exemp- 
tions by the possibility that the securities will have to be registered 
anyway, the definition section™ sets up three exclusions*® from the 
definition of sale, and therefore from the act, which the department 
cannot overcome.” 








* Wis. Star. § 189.08 (1953). Securities which may be sold upon notification in- 
Ra Ret SNS ae mene ee Benen einen teenie Aetane, Sher have 
maintained dividends, interest, and earning standards; evidence of debt of any person 
Wks his apscaned » bites he cli paames bs eadataoendl cnesdlinds of thas of teeen, and 
history of earnings and interest payment are met ; preferred stock of U.S. or Canadi- 
an public utilities which meet similar standards; common or preferred stock with a 
bona fide market of any corporation in operation for ten years, if not a new issue 
and has 1500 stockholders; securities outstanding since 1919; certain municipal and 
state issues, if certain standards are met. See Note 221 infra for recent legislative 


change. 
* Wis. Stat. $§ 189.02, .09 (1953). The difference between sale upon notification 
and sale to registration is that in notification at some Fy wage etm 


Srat. 

prior 
never be registration, whereas in sale prior to registration there will be registration 
every case. Under either provision the dealer may be forced to make an offer of 
repurchase. Wis. Stat. § 189.18(6) (1953). Securities which may be sold prior to 
registration include evidence of debt based on certain mortgages, evidence of debt 


9 


structure are met. 
*” Wis. Stat. § 189.05 (1953). 


* Wis. Stat. § 189.02 (1953). 
™Solicited agency transactions, solicitations of orders on a national exchange 
where acting for both buyer and seller, and tentative reservation of unregistered 


securities. Wis. Stat. § 189.02(3) (a) 1, 2, 3 (1953). 
* Inasmuch as these definitional are fully treated in the text at footnote 


sale and the modifying rule are treated : t this . Since this 
rare 
are 
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None of the other definitions in the section merit discussion in a 
brief survey such as this.” 


Remedies 

The statute provides that any purchaser who has purchased secur- 
ities which were sold in violation of the registration or fraud pro- 
visions of the act may avoid the purchase, unless the seller has made 
an offer of repurchase, which the purchaser has refused.” Such offers 
of repurchase are mandatory in the case of pre-registration sales and 
sales by notification, if the department prohibits further sales.2* Com- 
mon law rights are expressly saved.”" 


Sanctions 

The sanctions’ in the act can be divided into two categories: those 
that are applicable to securities registration only, and those that are 
applicable both to securities registration and to licensing of. dealers 
and agents. In the first category are stop orders”® and prohibition of 
sale.2° In the second are injunctions,** license revocation,®? criminal 
prosecution,** civil remedies™ and the very broad investigatory power 


™ However, it should be noted that the definition of “dealer” also employs an 

exclusionary device. The other terms defined are: “security,” “person,” “issuer,” 

“agent,” “licensed dealer,” “licensed agent,” “order.” Authority is given the depart- 
ment to define any technical terms, and the department has done so in Wis. Apm. 
Cope § SEC 2.01 (1953), where the terms “net profits” and “ownership” are defined. 
See note 221 infra for recent legislative change. 

* Wis. Stat. § 189.18(4) _— Note that the department may make an offer 
of repurchase for the seller. In an effort to determine the function of this provision, 
I wrote Mr. Edward J. Samp, director of the Wisconsin Department of Securities: 
“Under what circumstances is the last sentence of section 189.18(5) invoked? If the 
department makes such an offer, I take it that the seller is relieved of the obligation 
to do so and that the buyer’s rights are limited by section 189.18(4) just as if the 
seller himself had made the offer. Is this interpretation correct?” Mr. Samp an- 
swered: “The last sentence of s. 189.18(5) would only be invoked in the event a 
dealer refused to make an offer to repurchase as requested by the department. If 
such an offer is made the statute clearly indicates that it is made in behalf of the 
dealer or issuer and the rights of the purchaser are the same as though a direct offer 
had been made. It has been our experience that the provision need not be invoked 
and its presence in the statute assures that the offer will be directly made.” 

™ Wis. Stat. §§ 189.08(3), 189.09(3) (1953). 

* Wis. Stat. § 189.18(7) (1953). See note 221 infra for recent legislative 
ee a full discussion of sanctions in the Wisconsin Law, see Note, 1942 Wis. 
. 627. 

” Wis. Stat. § 189.16 (1953). This section sets forth six specific standards for 
issuing a stop order (or revocation of license) but adds a catch-all: “. . . is meces- 
sary or appropriate in the public interest or for the protection of investors.” 

Wis. Star. § 189.11 (1953). 
™ Wis. Stat. § 189.17(5) (1953). 
* Wis. Star. $§ 189.16, 189.04 (1953). 
™ Wis. Stat. § 189.19 (1953), which section sets out separate remedies for cor- 
porations and for individuals who are either connected with issuers or dealers. There 
are eight specific acts or omissions —_ and a catch-all “or in any other respect 
willfully violate . . . this chapter . Tules. . 
“Wis. Stat. § 189.18 (1953), and pn > tot following nootnote 24, supra. 
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of the department, which certainly operates as a strong deterrent in 
some situations.*® 


Advertising 


Wisconsin is one of the few states that affirmatively controls adver- 
tising. A separate section of the law** is provided to deal with adver- 
tising. It requires that copies of all advertising be submitted to the 
department and receive the department’s approval prior to its use. In 
the case of sales prior to registration, only submission of a copy and 
no prior approval is necessary ;** and for sale of exempt securities 
there is no control of advertising.** In a sale by notification, the notice 
to the department must contain a copy of all advertising.*® Notwith- 
standing the above control, all advertising is subject to anti-fraud pro- 
visions.” It should be noted that one of the criteria for granting regis- 
tration is fair advertising matter.*! In addition to these statutory pro- 
visions there are two departmental rules dealing with advertising; 
one concerns radio advertising*? and the other the use of advertising 
even when there is no “sale” in a solicited agency transaction. 


Miscellaneous provisions 


The statute also provides for service on nonresidents who have ap- 
pointed a local agent,** special simple licensing procedure for banks 
which receive no commissions,*® hearings and appellate procedure,** 
and limitation of the right to enjoin administrative action.*7 A separate 
section is devoted to outlining broad powers for the department, so 
that its powers are not left to implication from other sections.** 
Dealer-agent registration 

The statute*® is more unrelenting in its provision for dealers and 





* Wis. Stat. §§ 189.13(3), 189.17(3), (4) (1953). 

* Wis. Stat. § 189.14 (1953). 

* Wis. Stat. § 189.14(2) (1953). See note 221 infra for recent legislative change. 

* Wis. Stat. § 189.14(3) (1953). See note 221 infra for recent legislative change. 

* Wis. Stat. § 189.08(2) (1953). See note 221 infra for recent legislative change. 

“ Wis. Star. § 189.14(1) (1953). 

“ Wis. Stat. § 189.13(3)(f) (1953). 

“Wis. Apm. Cope § SEC 1.03 (1953). 

* Id. § SEC 1.04. 

“ Wis. Star. § 189.27 (1953), and see text at note 117 infra. 

“ Wis. Srar. § 189.28 (1953). 

* Wis. Stat. §§ 189.21, 189.22 (1953). 

“ Wis. Star. § 189.25 (1953). 

“Wis. Stat. § 189.17 (1953). These powers include (1) conditions in orders 
and licenses including price of securities, commissions, impounding of proceeds, re- 
ports of sales; (2) rule making; (3) investigations and audits; (4) subpoenas, hear- 
ings; (5) public information about securities; (6) prohibition of specific transac- 
tions ; (7) requiring a list of stockholders from a corporation. 

“ Wis. Star. §§ 189.03, 189.04 (1953). 
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agents than it is in its securities registration provisions, inasmuch as 
there are no longer®® exemptions for the dealers and agents and the 
department polices their activities thoroughly. Even though the defi- 
nitions of dealer and agent®! are somewhat complicated, for most pur- 
poses they may be equated to securities houses and their salesmen. 

In application for licenses®? the commission is authorized to obtain 
whatever information as to competence and trustworthiness it may 
require, to make an investigation at the expense of the applicant, and 
to issue a license only if “it is appropriate in the public interest.”™* 
An agent can only apply for a license by joining with a dealer or 
issuer, and he is licensed to work only for that employer.™* 

Foreign corporations must appoint the Director of the Department 
of Securities agent for service of process.55 The department is to be 
notified of any change in membership of a dealer’s organization.™ 

The statute provides for suspension of licenses pending revocation®* 
and lists twelve grounds of revocation which are not exclusive.®® 
Dealers are required to keep such records and submit such reports as 
the department prescribes and the department is required to make 
an annual surprise investigation of each dealer at the dealer’s ex- 
pense.® Dealers are prohibited by rule from effecting an excessive 
number of transactions for customers’ discretionary accounts® and 





” Prior to 1931 one who sold exempt securities didn’t have to be licensed. See note 
16 supra. 

= Wis. Strat. § 189.02(5)(7) (1953). 

* Wis. Stat. § 189.04(1)(a) (1953), and see Wis. Apm. Cope § SEC 1.01 (1953) 

examination and capital requirements. 
Wis. Stat. § 189 04(1) (a). (1953). 

“ Wis. StaT. § 189.04(1)(a) (1953). 

* Wis. Stat. § 189.04(1)(b) (1953). 

* Wis. Stat. § 189.04(1)(c) (1953). 

* Wis. Stat. § 189.04(4) (1953). 

* Wis. Star. § 189.04(2) (1953). The grounds include (a) conviction of a felony 
or fraudulent misdemeanor, (b) past or anticipated unfair or fraudulent business 
practice, (c) material misrepresentation or unfair dealing, (d) failure to deliver 
security, (e) untrustworthy or bad business repute, (f) insolvency, (g) principal or 
agent not licensed, (h) has violated or is about to violate the law or rule, (i) con- 
cealment from department, (j) refused a license elsewhere, (k) failure to keep rec- 
ords or make them available, (1) split commissions. For a full discussion of the 
subject of revocations, see Wood, Denials and Revocations of Securities Dealers’ 
Licenses, 1942 Wis. L. Rev. 610. 

* Wis. Stat. §§ 189.04(5)(6)(a) (1953). The authority of the department to pre- 
scribe records and reports has been implemented by extensive rules. Rule 1.11 (Wis. 
Apm. Cove § SEC 1.11 (1953) ) requires that ten specific records be kept, and rule 1.12 
is concerned with the preservation of records. Rule 1.05 requires a record of trans- 
actions on customers’ discretionary accounts. Reports are required by rules 1.02, 1.07, 
1.09 regarding annual statement of assets, monthly report of sales, and monthly re- 
ports of some commissions, respectiv: 

Wis. Srat. § 189.04(6) (b) (1953). 

“Wis. Ap. Cope § SEC 1.05 (1953). 
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must confirm all transactions ;** commissions in solicited agency trans- 
actions® and underwriting expenses™ are limited. 


Administrative rules 


The Department of Securities has a broad rule-making grant of 
authority in addition to scattered statutory references to “as the de- 
partment shall require.” In accordance with the state policy of co- 
ordinating administrative rules of all departments in the Wisconsin 
Administrative Code®* the department has published a booklet con- 
taining the rules that it has adopted to date together with the statute 
and a list of standard forms.** The department is required to keep 
such published rules up to date by publishing inserts or supplementary 
pamphlets. No revision has been made since initial publication in 
1953, and none is now contemplated.® 

The rules that the department has published are well organized, but 
unfortunately they are somewhat limited in scope. Fifteen substantive 
rules’ have been issued thus far, but most of them seem to have been 
adopted to amplify a particular area of discretion authorized in the 





“ Id. § SEC 1.06. 
* Id. § SEC 1.09. 
“ Id. § SEC 1.10. 
* Wis. Star. § 189.17 (1953). 
* Wis. Stat. § 35.93 (1953). 
* Dep’t or Securities, Wis. Apm. Cope (1953). 
* Wis. Stat. § 35.93(6) (1953). 
® Director Samp wrote on March 8, 1955 in a letter to the author: “The depart- 
mg does not have any particular substantive proposed rules in mind at the present 
time. Such rules will be promulgated from time to time in the manner provided by 
law, | as the demand therefor arises. 
* Wis. Apm. Cope §§ SEC 1.01-2.03 (1953). Shows eaten oe tenshed Sn confioypeien 
with the statutory section which they amplify: 
1.01 's and agent’s licenses; examination; capital required. See note 52 supra. 
1.02 Dealer’s statement of assets and liabilities.” See note 59 supra. 
1.03 Advertising by radios. See text at note 42 supra. 
1.04 Advertising; solicited agency transactions. See test at note 43 supra. 
1.05 Siccaiadins cassextan ae. See note 59 supra and text at note 61 supra. 
1.06 Confirmations. See text at note 62 supra. 
1,07 Monthly report of sales. See note 59 supra. 
1.08 Solicited order for purchase; commission. See note 71 infra, and see text at 
note 145 and follo note 158 infra. 
1.09 Solicited agency transactions; report of commissions. See note 59 supra and 
text at note 63 supra. 
1.10 Underwriting and other expense; limit. See text at note 64 supra. 
1.11 Records required of dealers. See note 59 supra. 
1,12 Records to be preserved by licensed dealers. See note 59 supra. 
2.01 Definitions; net profits; ownership. See note 24 supra. 


at note 179 infra. 
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statute rather than to effect any substantive changes or extensions." 
The general grant of rule-making authority has been used chiefly to 
create a complete network of rules’? that complement the procedural 
scheme dictated by the statute.”* 

Dean Garrison, writing in 1942, said 

. nearly all the Department’s orders of a judicial or legislative 

character are arrived at in conference or by correspondence." 
and he then proceeded to cite twelve examples” of well established 
departmental “common law” which implemented the statute. Some of 
these conceptions are not easily amenable to being set down in the 
form of published rules and are more readily handled in a case by 
case method ; but others could be so treated either in published rules 
or by notes and instructions in application forms, and it is unfortunate 
that no such publication of the latter category has been attempted. 


Published Reports 


The published sources of information relating to the Wisconsin 
securities law are limited in scope and of little real assistance in re- 
search. There have been only twenty-nine Wisconsin Supreme Court 
cases under the law; and the published opinions of the attorney gen- 
eral constitute the greatest volume of available material, although its 
volume is misleading in terms of its importance. The department of 
securities publishes an annual report and a monthly bulletin, and its 
administrative rules are published in the Wisconsin Administrative 
Code. 





"Two exceptions to the amplifying nature of the rules are (a) Rule 1.08 which 
in the guise of fixing reasonable maximum charges (which is authorized by the 
statute at § 189.02(3)(b)) in solicited agency transaction greatly limits the “loop- 
hole” that would otherwise be created in that it denies commissions entirely except 
in certain transactions. See text at notes 144 and 171 infra and see note 23 supra. 
(b) Rule 2.02 which greatly limits the exemption of § 189.06(7), dealing with 
domestic benevolent and other corporations. 

™ Wis. ApM. Cope §§ SEC 3.01-3.28 (Administrative Procedure) ; 4.01-4.07 (Peti- 
tion For Rules); 5.01-5.07 (Declaratory Rulings) (1953). 

* Wis. Srat. § 189.21, 189.22 (1953). 

“Garrison, The Regulation of Securities in Wisconsin: A Study of the Adminis- 
trative Process, 1942 Wis. L. Rev. 449, 483. 

“The examples dealt with: filing fees, issuers not yet incorporated, issuers with 
poor financial chances, expenses of issuance, determination of fair selling price, re- 
quirements with respect to preferred stock, requirements with respect to corporate 
obligations and indentures, impounding agreements, requirements in the case of 
construction issues, requirements in the case of investment company issues, advertis- 
ing practices, allocation of voting power. 








204 WISCONSIN LAW REVIEW [Vol. 1956 


Supreme Court cases 

The twenty-nine cases that are reported as having reached the state 
supreme court can be broken down for purposes of analysis in three 
principal ways: (a) what provisions of the law were involved, (b) 
how the litigation originated, and (c) what action the court was asked 
to or deemed itself obliged to take in regard to the statute, where its 
validity or interpretation were directly in issue. 

a. What provisions of the law were involved? More cases, seven, 
have originated over exemptions,’ than over any other area. Crim- 
inal registration sanctions’® are next in importance with five cases, 
and the statute of limitations and voidability provisions close behind 
with four.” Definition of sale*® and of security®! are next most fre- 
quent with three each, followed by constitutionality®? and jurisdic- 
tion®** each of which are involved in two cases. In addition there are 
three cases** that arose under now defunct statutory sections and 





™ The total number of cases below and the sum of the breakdown of the cases do 
not equate numerically, since some cases involved more than one area of the law or 
statutory section. Where more than one aspect of a case seemed important, it has 
been included in more than one category, but where only one aspect of a case was 
of substantive importance, it has not been listed in other categories in which it could 
have been included. The cases covered include those through the August, 1955, term. 

™ Kreutzer v. Westfahl, 187 Wis. 463, 204 N.W. 595 (1925); Union Indemnity Co. 
v. Smith, 187 Wis. 528, 205 N.W. 492 (1925); Associated Gas & Elec. Co. v. 
Public Service Comm., 221 Wis. 519, 266 N.W. 205 (1936); Dorner v. Doherty, 222 
Wis. 101, 267 N.W. 46 (1936); State v. Rogers, 226 Wis. 39, 275 N.W. 910 (1937); 
Kenyon v. State, 230 Wis. 425, 283 N.W. 808 (1939); State v. Eisbach, 263 Wis. 554, 
57 N.W.2d 725 (1953). 

™ Kreutzer v. Westfahl, 187 Wis. 463, 204 N.W. 595 (1925); State ex rel. Kropf v. 
Gilbert, 213 Wis. 196, 251 N.W. 478 (1933); Boyd v. State, 217 Wis. 149, 258 N.W. 
330 (1935); State ex rel. Dinneen v. Larson, 231 Wis. 207, 284 N.W. 21 (1939); State 
v. Eisbach, 263 Wis. 554, 57 N.W.2d 725 (1953). 

” Waisbren v. Blink, 207 Wis. 619, 242 N.W. 169 (1932); Good v. Starker, 216 
Wis. 253, 257 N.W. 299 (1934); Estate of Leedom, 225 Wis. 148, 273 N.W. 471 
(1937); Restlawn Memorial Park Asso. v. Solie, 233 Wis. 425, 289 N.W. 615 (1940). 

” Josslyn v. Dahinden-Schmitz Co., 208 Wis. 468, 243 N.W. 473 (1932); Klatt v. 
Columbia Casualty Co., 213 Wis. 12, 250 N.W. 825 (1933); Cramer v. Columbia 
Casualty Co., 213 Wis. 28, 250 N.W. 831 (1933). It is interesting to note that no 
litigation has arisen construing the definitional exemptions. See text at note 136 
infra, and see note 23 supra. 

“Creasy Corporation v. Enz Bros. Co., 177 Wis. 49, 187 N.W. 666 (1922); 
Brownie Oil Co. v. Railroad Comm., 207 Wis. 88, 240 N.W. 827 (1932); Unger v. 
r= Wis. 8, 284 N.W. 18 (1939); State v. Unger, 237 Wis. 318, 296 N.W. 629 

1941). 

™ Klein v. Barry, 182 Wis. 255, 196 N.W. 457 (1923); Kreutzer v. Westfahl, 187 
Wis. 463, 204 N.W. 595 (1925). 

“Estate of Suckow, 192 Wis. 124, 212 N.W. 280 (1927); Union Trust Co. v. 
Matthews, 262 Wis. 27, 53 N.W.2d 744 (1952). 

™“ Bechtel v. Columbia Casualty Co., 198 Wis. 114, 223 N.W. 568 (1929); Wis- 
consin Mut. Plate Glass Ins. Co. v. Guaranteed Bond Co., 218 Wis. 197, 260 N.W. 
484 (1935); Chas. A. Krause M. Co. v. Chris. Schroeder & Son Co., 219 Wis. 639, 


263 N.W. 193 (1935). 
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seven® which although they are often cited as if they had arisen under 
the securities law are only collaterally related to it. 

b. How did the litigation originate? As could be expected, the 
eight state-prosecuted actions constitute the largest category®* and 
suits for return of purchase price were next in importance with seven 
cases.*? It is interesting to note that the five cases in which buyers 
were defending civil litigation by claiming that the securities were 
void®* were more numerous than the three contests by issuers over 
registration®® or the one in which revocation of a dealer’s license was 
contested.” 

c. Was the validity or interpretation of the act in issue? In thirteen 
cases the court was asked to interpret the law®™ and in twelve to apply 





* In re Racine Auto Tire Co., 290 Fed. 939 (7th Cir. 1923); Central S. H. & P. 
Co. v. Railroad Comm., 192 Wis. 595, 213 N.W. 298 (1927); Cox v. Hanson, 200 
Wis. 341, 228 N.W. 510 (1930); Morris F. Fox & Co. v. Lisman, 208 Wis. 1, 240 
N.W. 809 (1932); Milwaukee G. L. Co. v. Public Service Comm., 250 Wis. 54, 26 
N.W.2d 287 (1947); Madison G. & E. Co. v. Public Service Comm., 250 Wis. 59, 
26 N.W.2d 285 (1947); Lake Superior D. P. Co. v. Public Service Comm., 250 Wis. 
39, 26 N.W.2d 278 (1947). 

State ex rel. Kropf v. Gilbert, 213 Wis. 196, 251 N.W. 478 (1933); Boyd v. 
State, 217 Wis. 149, 258 N.W. 330 (1935); State v. Rogers, 226 Wis. 39, 275 N.W. 
910 (1937); Kenyon v. State, 230 Wis. 425, 283 N.W. 808 (1939); Unger v. State, 
231 Wis. 8, 284 N.W. 18 (1939); State v. Unger, 237 Wis. 318, 296 N.W. 629 (1941) 
State ex rel. Dinneen v. Larson, 231 Wis. 207, 284 N.W. 21 (1939); State v. Eisbach, 
263 Wis. 554, 57 N.W.2d 725 (1953). 

* Bechtel v. Columbia Casualty Co., 198 Wis. 114, 223 N.W. 568 (1929) ; Waisbren 
v. Blink, 207 Wis. 619, 242 N.W. 169 (1932); Josslyn v. Dahinden-Schmitz Co., 208 
Wis. 468, 243 N.W. 473 (1932); Klatt v. Columbia Casualty Co., 213 Wis. 12, 250 
N.W. 825 (1933); Wisconsin Mut. Plate Glass Ins. Co. v. Guaranteed Bond Co., 
218 Wis. 197, 260 N.W. 484 (1935); Chas. A. Krause M. Co. v. Chris. Schroeder & 
Son Co., 219 Wis. 639, 263 N.W. 193 (1935); Dorner v. Doherty, 222 Wis. 101, 267 
N.W. 46 (1936). 

* Creasy Corporation v. Enz Bros. Co., 177 Wis. 49, 187 N.W. 666 (1922); Klein 
v. Barry, 182 Wis. 255, 196 N.W. 457 (1923); Estate of Suckow, 192 Wis. 124, 212 
N.W. 280 (1927); Good v. Starker, 216 Wis. 253, 257 N.W. 299 (1934); Estate of 
Leedom, 225 Wis. 148, 273 N.W. 471 (1937). 

® Union Indemnity Co. v. Smith, 187 Wis. 528, 205 N.W. 492 (1925); Brownie 
Oil Co. v. Railroad Comm., 207 Wis. 88, 240 NW. 827 (1932); Associated Gas & 
Elec. Co. v. Public Service Comm., 221 Wis. 519, 266 N.W. 205 (1936). 

wae Stuart & Co. v. Public Service Comm., 212 Wis. 184, 248 N.W. 458 
(1933). 

™ Estate of Suckow, 192 Wis. 124, 212 N.W. 280 (1927); Bechtel v. Columbia 
Casualty Co., 198 Wis. 114, 223 N.W. 568 (1929); Halsey, Stuart & Co. v. Public 
Service Comm., 212 Wis. 184, 248 N.W. 458 (1933); Klatt v. Columbia Casualty 
Co., 213 Wis. 12, 250 N.W. 825 (1933); Cramer v. Columbia Casualty Co., 213 
Wis. 28, 250 N.W. 831 (1933); Ritsch v. Columbia Casualty Co., 213 Wis. 26, 250 
N.W. 831 (1933); State ex rel. Kropf v. Gilbert, 213 Wis. 196, 251 N.W. 478 (1933); 
Good v. Starker, 216 Wis. 253, 257 N.W. 299 (1934); Boyd v. State, 217 Wis. 149, 
258 N.W. 330 (1935); Associated Gas & Elec. Co. v. Public Service Comm., 221 
Wis. 519, 266 N.W. 205 (1936); Dorner v. Doherty, 222 Wis. 101, 267 N.W. 46 
(1936); Kenyon v. State, 230 Wis. 425, 283 N.W. 808 (1939); State ex rel. Dinneen 
v. Larson, 231 Wis. 207, 284 N.W. 21 (1939); State v. Eisbach, 263 Wis. 554, 57 
N.W.2d 725 (1953). 
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the law to particular fact situations.®? In three direct attacks the law 
was held unconstitutional as it then stood only once*® and upheld 
twice,** but in seven of the cases the ruling of the court either so in- 
terpreted the law as to constitute judge-made law® or influenced the 
legislature to change the law in response to the judicial interpreta- 
tion.* 

Even though we have quite a number of cases of a diversified nature 
upon which to base an analysis of the law, it is to be noted that there 
have been only two cases dealing with the securities law which have 
reached the state supreme court since the Department of Securities 
was created as a separate entity in 1939. One was a criminal case** 
and the other was a dictum.®* While this situation indicates the im- 
portance of the administrative procedure®® and the fully developed 
nature of the law, it concomitantly renders the case law a somewhat 
less than comprehensive tool in studying the operation of the law for 
purposes other than historical. 


Opinions of the Attorney General 

The opinions relating to the blue sky law have virtually all been 
addressed to the agency that was then administering the law’™ in 
answer to questions by that agency. Only a few have been addressed 
in answer to inquiries of district attorneys. Since the opinions operate 





* Creasy Corporation v. Enz Bros. Co., 177 Wis. 49, 187 N.W. 666 (1922); Union 
Indemnity Co. v. Smith, 187 Wis. 528, 205 N.W. 492 (1925); Brownie Oil Co. v. 
Railroad Comm., 207 Wis. 88, 240 N.W. 827 (1932); Waisbren v. Blink, 207 Wis. 
619, 242 N.W. 169 (1932); pa N wah Dahinden-Schmitz Co., 208 Wis. 468, 243 N.W. 
473 (1932); Wisconsin Mui. Plate Glass Ins. Co. v. Guaranteed Bond Co., 218 ~ 
197, 260 N.W. 484 (1935); Chas. A. Krause M. Co. v. Chris. Schroeder & Son Co 
219 Wis. 639, 263 N.W. 193 (1935); Estate of Leedom, 225 Wis. 148, 273 N.W. 471 
(1937); State v. Rogers, 226 Wis. 39, 275 N.W. 910 (1937); Unger v. State, 231 Wis. 
8, 284 N.W. 18 ciseed; Se State v. Unger, 237 Wis. 318, 296 N.W. 629 (1941); Rest- 
lawn Memorial Park Asso. v. Solie, 233 Wis. 425, 289 N.W. 615 (1940); Union 
Trust Co. v. Matthews, 262 Wis. 27, 53 N.W.2d 744 (1952). 

* Klein v. Barry, 182 Wis. 255, 196 N.W. 457 (1923). 

™“ Kreutzer v. Westfahl, 187 Wis. 463, 204 N.W. 595 (1925); Halsey, Stuart & 
Co. v. Public Service Comm., 212 Wis. 184, 248 N.W. 458 (1933). 

* Halsey, Stuart & Co. v. Public Service Comm., 212 Wis. 184, 248 N.W. 458 
(1933); Klatt v. Columbia Casualty Co., 213 Wis. 12, 250 N.W. 825 (1933); Good 
v. Starker, 216 Wis. 253, 257 N.W. 299 (1934); Associated Gas & Elec. Co. v. Public 
Service Comm., 221 Wis. 519, 266 N.W. 205 (1936). 

* Cases cited note 95 supra, and State ex rel. Kropf v. Gilbert, 213 Wis. 196, 
251 N.W. 478 (1933); Dorner v. Doherty, 222 Wis. 101, 267 N.W. 46 (1936); 
Kenyon v. State, 230 Wis. 425, 283 N.W. 808 (1939). 

* State v. Eisbach, 263 Wis. 554, 57 N.W.2d 725 (1953). 

* Union Trust Co. v. Matthews, 262 Wis. 27, 30, 53 N.W.2d 744, 746 (1952). 

See text at notes 169 and 219 infra. 

Since 1939 the law has been administered by the Department of Securities; 
prior to that time it had been administered by the Public Service Commission, the 

Banking Commission, and the Railroad Commission. 
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to advise the blue sky administrator of the approved interpretation of 
the statute and the position to be taken by the administrator, they 
should be of assistance in determining what the current interpretation 
of the statute is. Unfortunately only a relative few have been written 
since the establishment of a separate Department of Securities. Since 
the appointment of the incumbent director’ there have been only 
six opinions rendered the department, and all of these were prior to 
1950. None of these have had any profound influence on the admin- 
istration of the law, and again the indication is that the department 
has become self sufficient and the law as it stands so well developed 
that the department feels that there is little remaining area requiring 
interpretation. Thus the opinions of the attorney general, like the 
case law, is of historical importance, but has little impact on the 
statute as it now stands. Only four opinions can be said to be of cur- 
rent general interpretative signfiicance in situations which might 
otherwise be doubtful.?®? 


Annual Report of the Department of Securities 

The report is prepared as of June 30th and covers the fiscal year 
ending as of that date. It is addressed to the governor and since 
1939 has been typewritten, though prior to that time it was printed. 
Typically it consists of a letter to the governor detailing the fiscal 
position of the department’® and its employee situation and several 
pages of tables which deal with the operations of the department 
during the year. The tabular presentation is interesting in that it 
indicates such data as the volume of various classes of securities that 
are registered, but inasmuch as presumably the department does not 
know how many issues are sold as exempt, such data is of little value 
in determining the effectiveness of the operation of the law. Although 
these two components of the annual report are always present, the 
letter portion often contains discussions of other matters which the 
director of the department deems pertinent. Such other matters have 
included the fact that the director was elected nead of the NASA, 





™ Edward J. Samp, appointed May 10, 1944. 

™14 Art’y Gen. 444 (1925) (presumptive evidentiary nature of statement of 
commission that security is not registered); 19 Atr’y GEN. 326 (1930) (effect of 
exceeding minimum number of shareholders in exempt transaction of the ages > 
less than twenty-five); 37 Arr’y Gen. 370 (1948) (under Uniform Partnership 
every partner is an agent) ; 39 Atr’y Gen. 551 (1950) (Wis. Star. § 189.28 ~ Aa 
to national banks). 

** The department has not cost the taxpayer anything since its establishment as 

a separate agency in 1939, since filing fees have more than paid the cost of operation, 
which was approximately $65,000 in 1954. Wis. Der’r or Securities, 1950 ANNUAL 
Report 2, 3 (hereinafter cited as Report); 1952 Report 3; 1954 Report 1. 

1049 Report 2. 
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comment on the blue sky law,’® proposed legislation,)® the function 
of the department,’ the problems of solicitation by extrastate per- 
sons,!°8 and lists of criminal prosecutions and stop orders issued.!® 

The annual reports are of greatest value as research tools not for 
the specific data contained therein, but for their expression of admin- 
istrative opinion and trends of administrative operation under the 
statute. 


Monthly Bulletin 


The bulletin is a mimeographed publication which contains infor- 
mation principally of interest to persons in the securities business in 
Wisconsin, but since departmental “releases” involving policy are 
occasionally contained therein, it is of importance to attorneys in the 
field too.1°* Distribution is made “to dealers . . . on request to such 
other agencies, libraries, etc. requesting to be placed on the mailing 
list.”"™° In the bulletin is indicated the status of all new registrations 
and changes of status of old registrations. Invariably each edition 
contains the following legend: 


WARNING: The fact of registration under the Wisconsin 
Securities Law is not to be construed as an approval or recom- 
mendation of any security. Neither the State of Wisconsin nor 
any of its officers recommends any securities. 


Thus the monthly bulletin is of limited interest and is also limited 
in value as a research tool to those issues that contain a securities de- 
partment release, since its usual content is of little help in noting any 
trends, due to the short interval involved, and its specifics are only 
of interest to those in intimate contact with the day to day securities 
business in Wisconsin. 





** 1948 Report 3. 

** 1949 Report 2; 1950 Report 3. 

"1945 Report 3. See note 112 infra. 

8 1042 Report 4; 1945 Report 3; 1950 Report 4. See note 127 infra. 

* The practice of listing criminal cases has varied. Sometimes they are listed 
with comments; this has been the practice of recent years when there have been few. 
Previously they were listed without comment. Stop orders have been listed in the 
reports of recent years without comment. The number of criminal prosecutions and 
stop orders have declined rapidly in the last fifteen years. In 1939 there were 
twenty-two criminal prosecutions, in 1942 fifteen, in 1948 three, in 1954 four. Stop 
— have declined also: 1949 forty-two, 1950 thirty-five, 1952 seventeen, 1954 


* Evidently the publication is not widely known. In correspondence with Wis- 
consin law firms, the writer was told that many were unaware of such publication 
and that others had only recently become aware of it. 

™* Letter of Director Samp, March 8, 1955. 
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ANALYSIS OF THE LAW IN OPERATION 
Purpose of the Law 


The purpose of the Wisconsin blue sky law as most recently 
stated by the Supreme Court of Wisconsin is “to protect the public 
by preventing the sale of worthless and fraudulent securities.”"4 

This purpose is accomplished by the activity of the administrator 
in controlling securities, issuers, dealers, and advertising ; and the ad- 
ministrative activity must be fitted to the paternalistic purpose! of 
the law. The Wisconsin administrator conceives of his duty as in- 
cluding that of public information about securities, but the primary 
emphasis of both the statute and the administrative process is not dis- 
closure like the federal acts, but like many other state laws one of 
prevention or deterrence of the sale of securities which the statute 
and to some extent the administrator’* deem worthless, fraudulent 
or unwise investments. 

Ideally the administrative activity and the statute together should 
achieve the purpose of the law, and in the following pages it is my 
purpose to determine just how successful such interaction has been 
in Wisconsin. Before appraising the results that Wisconsin has 
achieved, it might be well to point out some of the specific problems 
that confront the successful operation both of blue sky laws in gen- 
eral and of the Wisconsin blue sky law in particular." 

Although there are others that might be considered, I have de- 
termined to treat four here: (1) jurisdictional limitations, (2) exces- 
sive exemptions which destroy the effectiveness of the law, (3) com- 
plexity of the law, (4) administrative attitude.™® 


Jurisdictional limitations6 
A twofold problem exists in this area, and both phases of the prob- 





™ State v. Eisbach, 263 Wis. 554, 556, 57 N.W.2d 725, 726 (1953). 

"3 See 1950 REPORT 3, re paternalism: 

It is the estimate of this department that perhaps from 25 to 33% of its 
operating cost is devoted to rendering services to persons who have a particular 
interest on accourt of some investment made, to preventing the sale of unregis- 
tered securities and to apprehending persons who are unlicensed to do business 
in this state. 

“8 See text at note 177 infra. 

“*In pointing out these areas of difficulty, it is not my purpose here to analyze 
the problems, but to point out their applicability to the Wisconsin law. Citations to 
more thorough treatment are given where appropriate. 

** A problem that pervades all four of these areas is that of lack of uniformity 
in blue sky laws; but, inasmuch as that is a subject that cannot readily be discussed 
as peculiarly applicable to the Wisconsin law standing alone, it has not been treated 
as a separate problem. 

4* For a thorough consideration of the problem, as well as citations to other 
references, see Loss, SecurtT1es REGULATION 48 (1951, Supp. 1955). 
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lem are related. The first problem is jurisdiction of the state laws, 
in which lurks the question of state regulation of the mails. The sec- 
ond problem is that of substituted service."* These problems arise 
when a state attempts to take jurisdiction of a transaction which 
involves an issuer or dealer who is not in the state and who has no 


agent in the state. 
The position of the Wisconsin administrator is that such problems 
no longer exist. He says,!* 


Manifestly the law prevents circumvention and we have uni- 
formly maintained that this department has jurisdiction regard- 
less of the manner in which the offer was transmitted or the so- 
licitation made. . . . This department has firmly maintained its 
right to regulate the offering of securities in this state, whether 
by telephone, telegraph, mail or any other means of communica- 
tion. It is our position that a mail solicitation is a violation of our 
law to the same extent as a personal solicitation and that this po- 
sition is adequately — by legal authorities. See Merrick v. 
Halsey & Co., 242 U.S. 568 and Travelers Health Ass’n v. Com- 
monwealth of Virginia, 188 Va. 492, 51 S.E.2d 263. . . . Among 
other things this department will issue an order under ‘Sec. 189.11 
prohibiting further solicitations or sales until the securities are 
registered. ies of such orders are mailed to the S.E.C. Viola- 
tions Section, Better Business Bureau, the press and to the secur- 
ities commission or similar body of the proper state or province.!!® 





4 Note that Wis. Stat. $§ 189.13(11), 189.27 (1953) provide for service upon an 
appointed agent. This case is a little clearer than when no agent has been appointed, 
and the text discussion relates to the more questionable situation. 

™* Letter from Edward J. Samp to the writer, March 8, 1955. In an effort to 
determine how extreme Mr. Samp’s confidence in jurisdictional questions was, I 
sent him the following question on March 20, 1955. “You state in your letter of 
March 8, ‘(quotation in text).’ Would you assume jurisdiction on the following 
facts, and, if so, what action would you deem appropriate? A Wisconsin resident 
answers one of the numerous advertisements in one of the New York papers of wide 
circulation, which advertisement quotes a price of ‘about x dollars per share’ and 
invites the reader to send for further information: (a) by sending a check and say- 
ing ‘send me y shares’ or (b) by sending for the prospectus and then buying the 
stock by the same method as in (a). Assume that the stock has been refused 

tion in Wisconsin and the dealer is not licensed. If the buyer complained 
to you (1) of fraud, or (2) merely that the stock had gone down and he wanted 
his money back.” Mr. Samp answered: “It is exceedingly doubtful that an adver- 
tisement in a New York newspaper read by a Wisconsin resident would be con- 
sidered a solicitation even though the company placing the ad may have contem- 
plated that such a circumstance would occur. Consequently we have restricted our 
action to such cases where a direct solicitation is made either in person or by some 
means of communication or where an ad is placed in a local newspaper. Neither 
have we permitted our action in any prosecution to be determined solely by any 
decrease in the value of the purchased security.” 

™ Prior to the latter decision, Mr. Samp’s predecessor was more cautious: “a 
great number of so-called stop orders have been issued prohibiting the sale of 
questionable securities in Wisconsin. The department has made numerous investi- 
gations of securities solicitations in the state by mail and telephone, and we have 
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The two cases upon which Mr. Samp relies are discussed in Professor 
Loss’ treatise,’ and his discussion would indicate that the matter 
would seem to be by no means settled. To summarize his position: 
it is unclear whether states do have jurisdiction over such transactions, 
that some administrators do not even attempt to take jurisdiction, 
that the Merrick!" case was a decision without an opinion as to 
whether or not such control was constitutional, that although the 
Virginia’? case would seem to support jurisdiction at least where the 
selling effort is continuous, it is by no means clear how far the case 
would support any more than a cease and desist order based on sub- 
stituted service of process. The area is clouded by the fact that the 
U.S. Supreme Court split asunder in deciding the Virginia case. 

Further doubt on the subject of whether the area is as clear as Mr. 
Samp seems to think is created by the fact that the Harvard Study’ 
now working on preparing a draft of a uniform blue sky law engaged 
Professor Von Mehren of the Harvard Law School to spend the sum- 
mer of 1955 studying this very problem. 

Although theoretically Mr. Samp’s position is not as strong as he 
seems to think, the realities of the situation tend to support his po- 
sition in that in fact the remedy that he will most often desire to 
pursue is that of an order prohibiting further sales; and, if the Vir- 
ginia case can be relied upon at all, it should support this action, since 
the cases no longer seem to rely upon implied consent to service but 
upon minimum contacts which would not offend “traditional notions 
of fair play and substantial justice.”4** The second reality support- 
ing his position is that as a matter of practice most issuers and dealers 
will not contest his position, in that it both presents an unfavorable 
climate for further dealing in Wisconsin and gives them a bad repu- 





been very active in doing everything we can to prohibit sales by this means. In our 
opinion our securities law as it now stands conceivably covers the sale of securities 
by mail. We have been actively issuing stop orders prohibiting sales by mail when- 
ever we were able to ascertain that such activity has been taking place. Up to this 
time no issuer has questioned our right to do this, so our theory has not been 
tested in court. . . .” 1942 Report 4 (emphasis added). 
” Loss, op. cit. ‘supra note 116. See Note 59 Yate L.J. 360 (1950) and Comment, 
17 U. Cut. L Rev. 382 (1950). 
™ Merrick v. N. W. Halsey & Co. 242 U.S. 568 (1917). 
™ Travelers Health Ass’n v. Commonwealth, 188 Va. 877, 51 S.E.2d 263 (1949), 
ef'd, 339 U.S. 643 (1950). 
The Harvard Law School Study of State Securities Regulation. See 5 Harv. 
L. School Bull. 9 (Dec. 1954). This study is being conducted by Professor Louis 
Loss of the Harvard Law School, assisted by Edward M. Cowett. Excerpts from 
thy 2a y Ref Cowett rendered upon his return from a trip to see various blue 
rators in the fall of 1954 are noted in this paper. 
"Siecle Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). 
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tation elsewhere not only with securities administrators, but also 
with the public if any publicity is given the affair. 

There remains only the criminal or fringe operator who has no 
reputation to protect ; and, until very recently, he was relatively safe 
behind a state line. With the passage of the Uniform Extradition Act 
by more than a majority of the states, his position is somewhat less 
secure than it was previously ; but inasmuch as extradition under this 
act is at the discretion of the governor of the state in which the 
fugitive resides, it is still not air tight. In many states administrators 
suffer from lack of financial support and/or disinterest in enforce- 
ment, but such is not the case in Wisconsin ; and its vigorous enforce- 
ment has evidently acted as a deterrent to would-be extra-state illegal 
sellers.1** 

One aspect of this problem has been the continuing infraction of 
blue sky laws by Canadians. Although there is an extradition treaty 
with Canada!** which now covers this area, it does not apply unless 
the laws of Canada are violated. Thus, though it would presumably 
apply in a fraud situation, merely failing to register in Wisconsin or 
selling unqualified securities there would not subject one in Canada 
to extradition, and the problem of Canadian infraction especially by 
mining issues remains unsolved.** Some of the difficulty in this area 
can be overcome by the adoption of a uniform blue sky law, so that 
what is illegal in one state will be illegal in others. Such a law could 
provide for reciprocity in these situations; or it may be that as a re- 





See note 109 supra. 
3 U.S. Treaties & Orner Int’L AGREEMENTS 1951, T.L.AS. No. 2454. 
** Although unsolved, the situation is improving. The following quotations from 
Wisconsin Department of Securities Annual Reports indicate the improvement: 
Solicitations for the sale of shares in Canadian oil ventures, and gold and uran- 
ium mining ventures continue to flood the state. . . . Because there is no treaty 
between Canada and the United States governing the extradition of persons 
violating the securities law of the several states, we have no means by which we 
can pursue those in Canada who violate our securities laws. All this department 
can do is to issue an order directing the offending persons to stop their solici- 
tations in this state. We have done so primarily for publicity purposes, because 
the publication of the names does acquaint some persons . . . of our objections 
to the solicitation. . . . 1950 Report 4. 

Solicitations for the sales of shares in Canadian oil ventures and gold and 
uranium mining have abated a great deal. Since our last report, the extradition 
treaty between Canada and the United States has been amended to provide for 
extradition in certain cases. . . . However, the treaty as amended applies only 
where the use of the mails is involved and only permits extradition of Canadians 
where the offense is a crime in Canada as well as the United States. 1952 Rz- 
Port 3. 

At the time of the 1952 report sixteen of the seventeen stop orders of the year 
had been against Canadian issuers. By 1954 four of eight stop orders were against 
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sult of the current study'*® it will be found not to be, feasible to at- 
tempt to regulate such transactions. Such a decision, although it 
would run counter to the prevailing Wisconsin philosophy, would 
not be upsetting to those states which do not undertake such juris- 
diction now. Perhaps the practical factor of what a majority of states 
now do will influence the ultimate decision as to whether to include 
such a provision in the draft of the uniform law. 


Excessive exemptions which destroy the effectiveness of the law 


Professor Loss has written: “The whole story of the state blue 
sky laws is not told, however, until some consideration is given to the 
exemptions, which in some cases come close to eating up the stat- 
utes.”!2® He then goes on to identify various sweeping exemptive pro- 
visions that either singly or in combination “eat up” statutes. The 
Wisconsin law is not one that is so “eaten up,” although at first glance, 
it would seem to be. 

If we review the operation of the law, it will be noted that the 
“loopholes”. are relatively small and intricately contrived.'*° In effect 
the statute says that no security shall be sold unless it has been regis- 
tered, except that a number of securities are exempt,!* a number of 
transactions are exempt,’ some sales may be made prior to registra- 
tion’*? and some sales may be made without registration but upon 
notification." 

As the law matured, it was found necessary to close some of these 
gaps in order to effectuate the purpose of the law, and it was pro- 
vided that the department could prohibit sales until securities were 
registered in the usual manner, notwithstanding the above provis- 
ions.'*> Of course, such securities do retain an advantage over those 
that must register in any case, since they are not subjected to scrutiny 
as a condition precedent to issuance. 

In 1933 and 1939 respectively two exemptions to the definition of 
sale were adopted. Since the transactions enumerated were no longer 
deemed to be sales, it would seem that the entire act (except for the 





“See note 123 supra. 

*” Loss, SECURITIES REGULATION 43 (1951). 

See text following note 158 infra. 

™ Wis. Stat. § 189.06 (1953). 

™ Wis. Stat. § 189.07 (1953). 

™ Wis. Stat. § 189.09 (1953). See note 221 infra for recent legislative change. 

™ Wis. Stat. § 189.08 (1953). 

** Wis. Stat. § 189.11 (1953), created by Wis. Laws 1941, c. 327. Prior to that 
there was provision for an awkward suspension procedure. 
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fraud carry-over from the common law) could be avoided by limit- 
ing one’s activities to these transactions.'** 

The most recently adopted “sale exemption” is that that allows 
licensed dealers to distribute pre-registration advertising and to ac- 
cept “tentative reservations” that are not binding until ratified after 
registration.1*7 Wisconsin was somewhat ahead of the federal law 
in dealing with the problem of beating the gun and getting informa- 
tion to the investor without use of the “red-herring” philosophy. This 
provision seems to be a reasonable one, although it doesn’t take into 
account the natural tendency of one who has reserved a security to 
ratify a transaction without regard to information later obtained. 
Presumably, however, if the security is subject to the federal act, the 
investor will receive a prospectus before the sale is completed, so that 
maximum safeguards would seem to remain without undue loss of 
flexibility. This is especially true, since the philosophy of the quali- 
fication type blue sky law is that once a security is “approved” it is 
safe for the investor, and the investor cannot bind himself until the 
security has been qualified. 

There is a second definitional exemption, the philosophy of which 
and policy behind which seem to be obscure.’** This provision ex- 
empts the solicitation or execution of orders on a security exchange 
by a licensed dealer acting as agent for both the purchaser and the 
seller (with certain limitations). This section evidently envisions the 
situation where one customer wants to purchase and the other wants 
to sell, and the dealer brings them together and executes their mutual 
orders. Although I have been unable to obtain any insight into the 
philosophy or logic of this exemption, it would seem to be of limited 
application and not to present a very serious loophole.'*® 

The third definitional exemption is that of “solicited agency trans- 
action”’*° which on its face permits a licensed dealer to recommend 





ag Ie ate oe te ie eaten of Hn, provision, See text at note 
1 
* Wis. Stat. § 189.02(3)(a) 3 (1953), created by Wis. Laws 1947, c. 360. 

™ Wis. Stat. § 189.02(3)(a) 2 ety 

™ In an attempt to determine what the purpose and phi'osophy of this provision 
was, I wrote Mr. Samp on March 20, 1955 as follows: “This section . . . seems to 
be of very limited application. Can your office cast any light on the policy con- 
siderations that led to this provision?” Mr. Samp replied in his letter of April 1, 
1955: “We have never considered sec. 189.02 (3)(a) 2 to have a very limited appli- 
cation. It permits all solicited agency transactions executed on a national stock 


agency if 
th sections subject to rule 1.08. It is broad in its application to agency transactions 
but is limited to the extent that principal transactions are not authorized.” 
™ Wis. Stat. § 189.02(3)(a) 1 (1953), adopted by Wis. Laws 1933, c. 158, 
broadened by Wis. Laws 1939, c. 68, to include solicitation. 
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and purchase for his customer any security as long as it is not in 
initial distribution, and the dealer receives no compensation except 
from the purchaser. This exemption would seem to leave the act 
wide open except for initial distribution, and there was at one time 
legitimate concern and controversy as to the meaning of the provis- 
ion. One argument based on legislative history and the wide open 
result of the other argument was that the exemption could only oper- 
ate where the securities to be sold were themselves exempt from the 
act.141 The counter argument was that the legislative history sup- 
ported a literal reading of the statute and that it was in effect a trans- 
action exemption upon which the administrator could not force later 
registration and which was in no way dependent upon the securities 
being otherwise exempt.'*? The department has adopted the latter 
literal interpretation, and such a transaction is out of the entire 
statute except for common law offenses.'* 

This would appear to be the exemption that eats up the act, or at 
least takes a healthy bite and eliminates all but initial distribution, 
but the department is authorized by a further subsection in the defi- 
nition of a sale!** to classify securities which may be sold under the 
definitional exemptions and to prescribe maximum commissions that 
may be charged in such transactions. Presumably acting pursuant to 
such authority’* the department has adopted a rule which prohibits 
any commission to a licensed dealer in one of these definitional ex- 
emption transactions except when he is selling enumerated secur- 
ities.14* The securities which the dealer may sell include’ securities 
already exempt or for which the procedure for notification or sale 





** Note, 1942 Wis. L. REv. 644, 649. 
8 Wood, Denials and Revocations of Securities Dealers’ Licenses, 1942 Wis. L. 
Rev. 610, 618. 


*8 In a letter of March 2, 1955 to Mr. Samp, I asked: . is the exclusion inter- 
preted to be in addition to ‘the exemptions provided in ada ere only operative 
where the security or the transaction is exempt anyway? . it is independent 


of other exemptions, am I correct in assuming that in such a eee the depart- 
ment could not force later registration on the issuer, nor could the sale be avoided 
by the purchaser pursuant to section 189.18(1)?” He replied on March 8, 1955: 
“The exclusion is in effect an additional exemption since no “sale” occurs, and applies 
independently of — the security is exempt under sec. 189.06 or the transaction 
is exempt under 189 "a 

Wis. Stat. § 189. 21203) ¢b) (1953). 

wm see text at note 171 infra. 

“Wis. ApM. Cope § SEC 1.08 (1953). 

*T Also included are securities r the i i 
vestors, securities issued renee rope ir the SEC under the Public Utility 
Holding Co. ia or -tn ober Of the BOG and rights to purchase exempt securities 
or the latter two types of securities. The inclusion of the securities issued pursuant 
to the federal acts seems to violate the philosophy of the Wisconsin law. See text 
at paragraph including note 156 infra. 
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prior to registration has been followed and securities which have been 
registered under the securities act of 1933'4* and are no longer in 
the process of distribution.’*® Thus although the department has 
adopted the wide open construction of the statute, by adopting this 
rule it has limited the operation of the definitional exemption so that 
it approaches that of the narrow statutory interpretation, although 
doesn’t reach it. 

Having followed this diverse course through the statute and the 
rule, we are left with the problem of how seriously the solicited 
agency definitional exemption does eat up the statute. The securities 
that can be dealt in for compensation fall into three classes: (1) Ex- 
empt securities, (2) securities subject to sale upon notification and 
prior to registration,!*! (3) securities registered under the Securities 
Act of 1933 and no longer in the process of distribution.**? 

The first two categories can be dealt with summarily,™* if the 
rule'®4 is construed to mean only that a commission will not be denied 
a dealer when he is selling a registered or exempt security but inad- 
vertently falls within the definitional exemption and could thus be 
denied a commission, were it not for the provision. If the rule is so 
construed, the exemption remains illusory, since the department re- 
tains its power to force registration notwithstanding the exemption.**> 

Since this seems to be the intent of the rule, we are left with only 
one important exemption upon which the department cannot force 
registration: that of securities registered under the federal act of 
1933 but no longer in initial distribution. Such a provision is a broad 





™® Specifically excluded from this federal registration provision are oil, gas and 
mining leases or royalties, pre-organization subscriptions, joint ventures, and in- 
vestment company shares. Impliedly excluded are issues exempt from federal regis- 
tration. 

“ Rule 1.08(3) can easily be interpreted to give an additional exemption to any 
security that has been outstanding for three years, as the “or securities” is ambigu- 
ous. It reads: “Securities which have been registered under the Federal Securities 
Act of 1933 as amended and such registrations are effective, and six months have 
elapsed since the date of initial offering, or securities, or securities of the same 
class, which have been outstanding in the hands of the public for a period of at 
least three years. . . .” A consideration of the prior rule which read “registered with 
the Securities and Exchange Commission and such registration is effective and 
primary distribution has been completed, or such security or securities of the same 
class have been outstanding in the hands of the public for a period of at least three 
years” (emphasis added) indicates that the present ambiguity arose in an attempt 
to be more precise than “period of distribution” and that the clause relates back to 
registration as a condition precedent. 

Wis, Star. §§ 189.06, 189.11 (1953) ; Wis. Apm. Cope § SEC 1.08(1) (1953). 

*, WIs. Srar. §§ 189.08, .09, .11 (1953); Wis. Apm. Cope § SEC 1.08(1) (1953). 

™ Wis. ApM. Cove § SEC 1.08(3) (1953). 

** But see text at note 160 infra. 

™ Wis. ApM. Cope § SEC 1.08(1) (1953). 

™ Wis. Star. § 189.11 (1953). 
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exemption and would seem to be a departure from the otherwise 
domineeringly paternal philosophy of the law and the administrator, 
since Wisconsin thus allows its regulatory scheme to be displaced by 
the disclosure provisions of the federal act. 

Although the consistency of the exemption with the philosophy of 
the Wisconsin law is open to serious doubt, as a practical matter, no 
fraudulent securities will be admitted, even though some issues that 
Wisconsin might not affirmatively approve do get in. The provision 
permits Wisconsin dealers to sell such securities as long as they are 
not a part of the initial offering.°* Since they are thus limited to 
their brokerage commission in selling under this provision, dealers 
have no incentive to sell bad stocks as they would if they were in the 
distributing group and might as well sell good ones and retain their 
customers, which is the investment advice aspect that seems to have 
been the original rationale for the solicited agency exemption. The 
exemption is further hedged by the fact that mining issues and invest- 
ment company shares’®’ cannot be handled under it, and issuers ex- 
empt from federal registration are not mentioned and are therefore 
not within the exemption either. 

Thus the exemptive provisions, although they depart from the 
Wisconsin philosophy in the only provision that approaches complete 
exemption, do not seem to destroy the act as do the provisions of 
blue sky laws of some other states. 

Complexity of the law*** 
Having just completed a survey of the exemption provisions which 





**The six months provision, although it may not encompass the entire distri- 
bution period of an occasional slow-moving issue, will presumably keep the Wis- 
consin dealers out of the selling group, and since the dealers are limited to only 
their brokerage commission anyway, this provision evidently has the additional 
purpose of “seasoning” the security somewhat. 

Note that the legislature, by Wis. Laws 1955, c. 503 (1), recently changed the six 
months provision of section 189.08(d)(4) so that now the director has discretion 
to allow a shorter seasoning period for notification. A parallel change in the admin- 
istrative rule may be expected. 

** See text at note 175 infra, where such issues are treated. 

** In an attempt to determine the attitude of the administrator toward a change 
in the law, I wrote Mr. Samp: 

The interaction of sections 189.05 through 189.11 create a scheme of registra- 

tion and exemption that is somewhat more complicated than that of other states. 

Does your department feel that simplification would result in a loss of some of 

the advantages of the present scheme that would be more important than 

simplification ? 
Mr. Samp replied: 
Since this question is based on an unstated premise we do not feel that we 

can give a direct answer. We can but reply that if simplification can be ac- 

complished without emasculating the purposes of the various sections we could 

offer no valid objection thereto. Until the extent of the loss of some of the 
advantages of the present scheme are determined we cannot state whether such 
loss would be more important than simplification. 
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require the mastery of the five different classifications of securities 
and then determining that the last four are only permissive and that 
the only true exemption is found in an exception to a definition which 
is restricted by an adm‘nistrative rule regarding maximum commis- 
sions, which itself is of doubtful interpretation and subject to ex- 
ceptions, the only further example of complexity in the Wisconsin 
statute is completion of this very scheme. 

I have just stated that the administrative rule governing the defi- 
nitional exemptions is of doubtful interpretation. The section of the 
rule to which I refer is the one which prohibits commissions to dealers 


except 


in the following cases: (1) Securities which are exempt or are 
registered under the provisions of Chapter 189 and securities as 
to which such dealer has complied with the provisions of section 
189.08 or 189.09."59 


This provision has been treated above’® as merely affirming that 
if a dealer makes a solicited agency transaction involving securities 
which he could legally sell, he does not thereby lose his commission, 
just because the transaction happens to meet the definition of a “no- 
sale” solicited agency transaction. Construed this way the provision 
makes perfect sense, but it is not written to be construed this way; 
at least not if the reader is unfamiliar with the statute and is attempt- 
ing to analyze it, for, if read literally, it completely disrupts the ex- 
emptive scheme of the statute but makes perfect sense in so doing. 

The literal reading of the section evolves somewhat as follows: 
“securities which are exempt” refers the reader back to the exemption 
section of the statute’®* and creates a complete exemption from the 
act for disposing of such securities this way rather than selling them, 
since they are not “sold” and the later order of registration’®? would 
not seem to be able to be enforced on them, since it is applicable only 
to “sales.” Reading it this way, the words “or are registered” be- 
come surplusage, but it is to be noted that exempt transactions are 
not included in the language here, and that augurs against the “ob- 
vious” (as opposed to the “literal”) construction. 


. . « and securities as to which such dealer has complied with the 
provisions of 189.08 or 189.09. 





™ Wis. Apm. Cope § SEC 1.08(1) (1953). 
™ See text at note 153 supra. 
™ Wis. Stat. § 189.06 (1953). 
™ Was. Srar. § 189.11 (1953). 
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If this clause is read literally, a dealer who sends the department the 
required information'® immediately takes the securities out of the 
statute and again there is naught that the department can do about 
it, as there has been no “sale” and no registration can be forced. 
There is no conclusion that can be reached but that the exemptions 
have indeed eaten up the statute. 

Thus a whole new field of exemptions is opened up by merely fol- 
lowing the literal language of the rule. This defect indicates the need- 
less problems that can be produced when a legislative Topsy has 
“growed,” and it demonstrates the need for precise draftsmanship or 
for excising some of the complicated provisions that have produced 
the end result of ambiguity. 

Having completed the exercise in complexity, it should be noted 
that there are many statutes that are more complex than this one on 
both federal and state levels, but there is no requirement that a 
statute must be complex unless the subject itself is so involved that 
a complex statute is necessary. The complexity of the Wisconsin 
statute does. not seem to be due to any inherent quality of a blue sky 
law, but rather to natural growth and accretion. 

The present administrators who have watched the law assume its 
present form show a natural tendency to be in favor of leaving it as 
it now is, especially since the law as it now stands seems to have been 
successful in eliminating most substantive problems and is quite work- 
able for them. In defense of their position it can be said that since 
they are the individuals who have the greatest occasion to use the 
law, they should be permitted to keep it in its present form, especially 
since a major revision would not only give them a new law to in- 
terpret and administer, but would also create a possibility of new 
substantive problems to be ironed out. 

On the other hand, there are at least two factors that tend to indi- 
cate the wisdom of a simplification. First of all, an issuer or an 
issuer’s attorney confronted with the law for the first time would be 
considerably confused by its provisions; and, since there is no sub- 
stantive need for the complexity, it would seem to be unwarranted. 
Secondly, notwithstanding all the complexity, a “blue chip” or “sea- 
soned” security of unquestioned value cannot be sold in Wisconsin 
without registration (although it can be sold prior to registration ) 1 
And, not only is the issuer of unquestioned reliability, who is already 
subject to a great many “quality controls” both federai and state, sub- 





WB. Stat. §§ 189.10(2), 189.09(2) (1953). 
™ Wis. Star. § 189.09(1) "(1953), particularly subsection (d). 
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jected to further formality,’™ but the time of the administrative staff is 
consumed in such pursuits, when it could be more efficiently used in 
spending more time on securities of less merit. In short, if the in- 
volved statutory line-drawing is to be done at all, there is no reason 
why the lines when drawn should not be just as concerned with this 
sort of problem as with conditional’ exemptions for cooperatives.’* 

Although my conclusion is that considerable simplification could 
be accomplished without substantive disadvantage, it may be that, in 
view of the increasingly strong demands for uniform blue sky legisla- 
tion and the study that is now being conducted to that end,’ action 
on what might prove to be an interim statute would be ill-advised, 
especially since the incumbent director has acknowledged the need for 
uniform legislation and is aware that the Wisconsin scheme and part 
of the Wisconsin philosophy would of necessity be changed with the 
passage in Wisconsin of such legislation.’ 


Administrative attitude 


It is the function of the administrator to implement the statute and 
by his activity, both regulatory and by rule making, to insure that 
the purpose of the statute is carried out. The wise exercise of ad- 
ministrative discretion thus becomes a sine qua non of successful 
securities regulation. Concomitantly, abuse of discretion, failure of 
enforcement, and overzealous enforcement can destroy the effective- 
ness of a statute. This is especially true in the case of a blue sky 
law administrator, since he is in a relatively unassailable position in 
that neither issuers nor dealers will risk loss of administrative good 
will in order to prove that they are right or that the administrator is 
wrong on a point other than one which would jeopardize their position 
in Wisconsin in any case. 

The Wisconsin administrative attitude seems to have gone beyond 
the statute in a number of instances. I shall employ two examples, 





* Mr. Cowett_in his report on his visit to the Wisconsin department(see note 
123 supra) states: “Samp does recognize the national issues deserve a good deal more 
laxity in treatment than other security issues. Samp prides himself upon the fact 
that he is able to register ‘without delay or complication’ most of the national issues 
which are presented to his office.” 

** Wis. Star. § 189.11 (1953). 

* Wis, Stat. § 189.07(11) (1953). 

™ See note 123 supra. 

™ Mr. Cowett in his report says “He (Mr. Samp) agreed with me that uniform- 
ity in the blue sky field is desirable, particularly in the case of national issues. Samp 
said that he would be willing to advocate a ‘uniform act’ which allowed Wisconsin 
to maintain its own —— but which featured such things as uniform ex- 
emptions, uniform forms, etc. (Mr. Samp) recognized full well that states like 
Wisconsin will have to surrender something in order to achieve uniformity.” 
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one of which seems to be quite “justified” and the other, perhaps less 
so. 

We have dealt with the rule limiting commissions in solicited agency 
transactions, and without the promulgation of some such rule, we 
saw that the definitional exemption!” probably would have destroyed 
the effectiveness of the statute. 

This rule can therefore be said to be not only reasonable but neces- 
sary ; however, it is difficult to find clear statutory authority for the 
rule. 

There are three statutory provisions pursuant to which the rule 
could have been promulgated :171 

General rule making power would seem to support the rule: 


. the department . . . may make such rules . . . necessary 
or appropriate in the public interest or for the protection of in- 
vestors. . . .17? 


Specific authority is also found in the dealer licensing section: 


. . . department ... may fix fair and reasonable maximum 
charges, profits, commissions . . . and may establish such other 
rules and regulations for the conduct of the business of dealers 
and agents as may be reasonable and necessary to assure compli- 
ance with this chapter.178 


The definition of “sale” wherein the loophole that is being closed is 
found contains the provision: 


The department may classify securities for the purpose of pre- 
scribing maximum commissions for the purchase of each such 
class of securities which may be charged by dealers acting as 
agents for purchasers, and may prescribe such rules and regula- 
tions regulating or l'miting such transactions as it deems necessary 
or appro priate in the public interest or for the protection of in- 
vestors.? 


It is arguable that any one of these sertitni would support the rule 
that was adopted, but the provisions become more specific in the 
above order, and while the first provision above would fairly clearly 





* Wis. Stat. § 189.02(3)(a) 1 (1953). 

*" In an effort to determine what the statutory authority for the rule was, I wrote 
and asked the director under which statutory section the rule was promulgated. He 
replied: “Since rule SEC 1.08 was promulgated some time ago we cannot say whe- 
ther it was established pursuant to any particular section of our statutes. It very 
likely was issued pursuant to general. rule making powers after consultation with 
dealers.” See note 23 supra for cross reference. 

** Wis. Stat. §189.17(2) (1953). 

** Wis. Stat. § 189.04(5) (1953.) 

*™ Wis. Stat. § 189.02(3)(b) (1953). 








222 WISCONSIN LAW REVIEW [Vol. 1956 


support the rule, it is arguable that the third (specific) provision 
must control and that the statutory language re “maximum commis- 
sions” doesn’t admit of control by elimination of commissions and 
that the rule as drafted therefore goes beyond the statute. 

Thus even though there is every justification for the substantive 
loophole plugging aspect of this rule, it would seem preferable for 
the administrator to control a situation such as this while remaining 
clearly within the statute; and, were that impossible, to press for 
legislative change. 

The second example of possible overzealous administrative activity 
that goes beyond the statute is the attitude of the Wisconsin depart- 
ment toward mining issues'*® and open end investment companies.!"® 
The department has taken a “tough” attitude toward both types of 
issues, and the criteria for registration as set forth in the statute’™’ 
are broad enough so that almost any issue could be administratively 
foreclosed. 

The administrator’s discretion in this area would seem to be as 
broad as the statutory language, and since m‘ning issues are notorious- 
ly speculative and sometimes fraudulent, careful screening seems 
justified, though it is questionable whether or not mining issues are 
limited in Wisconsin due to their reputation with the department 
rather than to their individual qualities. 

In regard to open-end investment companies and trusts, a similar 
administrative distrust seems to have arisen, but inasmuch as it is 
better formulated, it can more readily be understood than the virtual 
blanket prohibition of m‘ning issues. The statute affords investment 
companies and trusts special treatment and gives the administrator 
broad discretion and rule-making power’** and two rules have been 





** Mr. Cowett in his report on his visit to the department (see note 123) says: 
(Mr. Samp) “. . . also adopts a militant attitude toward mining issues. . . . While 
he is securities administrator no mining company will be able to process its appli- 
cation for registration.” No mining issues have been registered since July 1, 1950. 

** Having been given some warning as to the Wisconsin attitude toward open-end 
funds, I wrote Mr. Samp a series of questions designed to determine just what the 
reasons for the attitude were and how articulate they were. These questions and Mr. 
Samp’s answers appear at notes 181, 184 and 189 infra. The answers would seem 
to indicate that perhaps the department isn’t quite certain why it takes the attitude 
that it does towards these issues. It would be helpful to the reader to keep this 

y in mind in reading the succeeding text relating to investment companies. 
text at note 193 infra. 

*7 Wis. Stat. § 189.13 (1953). 

* Wis. Stat. § 189.13(6) (1953) provides: 

Certificates representing proportionate shares in a fund of securities shall be 
registered and sold in this state only upon compliance with such terms and con- 
ditions as the department may prescribe as necessary or appropriate in the 
public interest or for the protection of investors. 
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adopted!”® pursuant thereto which limit sales loads in open-end funds 
to 714% and redemption fees to 1%. These are quite stringent re- 
quirements, but there are other unpublished (by Wisconsin) rules 
that are enforced by the department that go beyond them. 

The “Q-3” rules!®® are not in force in Wisconsin, but a series of 
NASA regulations are enforced which deal with income and capital 
gain treatment, accounting practices, relationship with brokers, re- 
demption of shares, special arrangements disclosures, portfolio changes 
and financial reports.1*! These latter regulations are not peculiar to 
Wisconsin but are also in force in other states.1? 

Notwithstanding these rules, Wisconsin goes beyond other states 
and has an unwritten requirement that an open-end fund in order to 
qualify must not pay management fees of greater than one-half of 
one percent and that all expenses of the fund except taxes cannot 
exceed three quarters of one percent. No specialty funds will be reg- 
istered in Wisconsin.'** 

The result of these stringent provisions is that whereas eighty- 
three funds are currently registered in neighboring Illinois, only 





*” Wis. Apm. Cope § SEC 2.03 (1953). 

*° CCH Buive Sxy L. Rep. ff 38, 653 (1954). 

™ CCH Btive Sxy L. Rep. f/ 4702-4708 (1954). Regarding these rules I asked 
Mr. Samp: “I note that the CCH Blue Sky Law Reporter indicates that certain 
NASA regulations governing registration by open end investment oe <a are in 
force in Wisconsin. Are there any other such rules that govern registration in Wis- 
consin that are not included in the ‘Wisconsin Administrative Code’?” Mr. Samp’s 
answer was: “The open-end investment company regulations adopted by the In- 
vestment Company and Executive Committees of the NASA, as printed in CCH 
Blue Sky Reporter at p. 495 have not been officially promulgated as rules in this 
state although they have been accepted as standards in connection with the regis- 
tration of investment company shares. It might be said that they are a of 
unpublished common law of this department established bit by bit through the 
method. This can best be summarized by the following quotation from the 195 
Wis. Law Review, Vol. 4 at p. 520: 

‘For the most part, however, the Department has preferred to establish its 

policies bit by bit, through the case method, informally, and without committing 

itself publicly to any definitely expressed regulatory measures. While, as the 

previous analysis has indicated, some of the Department’s precedents seem to 

have crystallized into fixed rules, the Department’s instinctive and understand- 

able desire to retain the maximum flexibility of action has thus far militated 

against the publication of these rules.’ 
Section 189.13(a) provides that in the registration of investment company shares 
the department may prescribe such terms and conditions as are necessary in the 
public interest or for the protection of investors. Because of this legislative mandate 
numerous standards have been developed over a period of time and most of the 
NASA regulations ave the result of such development.” 

™ Ala, Ark., Ky., Me., Mich., Minn., Mo., Neb., N.H., N.D., Ohio, Ore., S.C., 
W.Va. CCH Buue Sxy L. Rep. { 4702 (1984). 

** Inasmuch as these rules are now well settled, it would seem reasonable to adopt 

them as official rules. See text at note 75 supra, and Mr. Samp’s view in note 181 


supra. 


+ 


oO 
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twenty-four are registered in Wisconsin.1** The reason that relatively 
few funds register in Wisconsin seems to be that they must not only 
comply to obtain registration, but that also many of these provisions 
must appear in their charter before they can be registered. Their 
freedom of operation is thereby limited, and they are restricted to 
stringent cost tolerances without regard to possible changes in eco- 
nomic conditions. 

Once registered, the ordeal of the investment company is not over ; 
for, not only is it subject to the NASA rules, and the above “un- 
written rules,” but the Wisconsin administrator attempts to impose 
“conditions . . . necessary . . . for the protection of investors”?* 
upon the internal manageient of the company in determining whe- 
ther registration continues to be “in the public interest.”"** Two ex- 
amples of such control may be cited: 

The National Association of Investment Companies has estab- 
lished a public information program,'®* one of the objectives of which 
is to provide the public with correct information about investment 
companies. There is little question but that such a program will have 
an effect on and is designed in part to stimulate sales of investment 
company shares. The Wisconsin department advised such companies 
that were registered in Wisconsin that participation in the program 
which it deemed a sales program was unwarranted, that the cost 
should not be borne by present holders, and that the department took 
the position that participation would endanger Wisconsin registra- 
tions.1** 

The second example of such control involves the position that the 
Wisconsin department has taken in regard to capital gains. The po- 
sition seems to be unwarranted and goes beyond the position taken 
by any other blue sky administrator. Roughly stated the position is 
that if a fund has unrealized losses, it should take those losses to 





™T wrote Mr. Samp: “I note that many fewer open end investment companies 
are registered in Wisconsin than in other states that require registration. Do you 
attribute the relatively small number of registrations to the impact of rule SEC 2.03 
or to other factors?” He answered: “Failure to meet the requirements of rule 
SEC 2.03 has prevented some investment companies from applying for registration 
in this state. Although there are other important factors this appears to be a pri- 
mary factor in the number of registrations in this state. At the present time 24 
companies have their shares registered in Wisconsin.” 

Wis. Stat. § 189.13(6) (1953). 

* Ibid. 

** Commercial and Financial Chronicle, July 1, 1954. 

™ No other state has taken such a position. Some companies have refrained from 
participation due to Mr. Samp’s position; others have participated anyway, and the 
Wisconsin department, while maintaining its original position, has taken no further 
action. 
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offset capital gains before capital gains dividends are paid. In taking 
this position, the Wisconsin department seems to ignore the fact 
that it is the responsibility and fiduciary duty of the fund manage- 
ment to determine what are proper investments for the fund, and 
that income taxation is only one of several considerations upon which 
such determination is made. In effect the administrator puts himself 
in a position of having to pass on the portfolio of registered invest- 
ment companies as a condition precedent to continued registration, 
which would seem to be an onerous task for which he and his depart- 
ment have neither the time nor the funds, nor perhaps the aggregate 
skill of the investment company management. 

In regard to these examples, it must be pointed out that there is 
some degree of real danger behind each of the above situations and 
that, without alert administration, a fund could spend money on ad- 
vertising by calling it something else or show tremendous capital 
gains as a sales inducement at the expense of its portfolio. As a mat- 
ter of fact, it doesn’t seem that either of the above controversies in- 
volved such an abuse; if it had, presumably the administrators of 
other states would have joined Wisconsin in taking action to de- 
register, and Wisconsin didn’t even do that. 

If the action of the Wisconsin department were designed only as a 
warning to indicate that no abuses would be tolerated, it might be quite 
commendable, but if on the other hand it is a sign of sincere intent to 
intrude on management decisions, it would seem to go further than 
the administrator is able to go consistently and probably further than 
he should go, if for no other reason than limitations upon his time 
and budget. 

There is much to be said in favor of a close watch on investment 
companies ; they are subject to abuses,!*® and Wisconsin is not alone 





“In an effort to determine which abuses troubled the Wisconsin department, I 
wrote: “Evidently the Wisconsin attitude toward open-end investment companics 
is much ‘tougher’ than that of other states. What specific dangers to the investor 
inherent in the open-end investment structure are the department most interested 
in protecting against ?” 

Mr. Samp answered: “As indicated the firm attitude of the department is _ 
marily due to the legislative mandate to which previous reference was made.* 
department, of course, will register the shares of any fund which conforms to : 
standards determined by the department to be necessary in the public interest or for 
the protection of investors. Among other things the department has determined that 
the following are necessary to properly protect investors 

1. The management fee should be limited to one half of 1% which should include 

certain other expenses of the fund. 

2. There should be a limitation on the over-all expense of operating an investment 

fund. 

3. There should be a limitation on the time for disbursing capital gains. 

4. Proper diversification must of necessity include diversification of industries.” 
*Reference is to Wis. Stat. 189.13(6) (1953). See notes 178, 181 supra. 
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in thinking so, as evidenced by the federal act, itself a regulatory 
statute, and the NASA regulations.’* 

The very fact that these other controls exist, however, would seem 
to lessen the necessity of Wisconsin’s special efforts in their behalf. 
The paternalistic philosophy of blue sky laws would seem to favor 
the investment companies as the only method available to a man of 
moderate means to gain safety through diversification ; and, since they 
are thus attractive, Wisconsin’s statutory provision’? for peculiar 
control would seem to be reasonable, the only question being whether 
or not the administrator has gone too far. 

The administrative activity in this area seems to be completely 
within the broad terms of the statute, but it does seem questionable 
whether or not the discretion of the department so exercised is not 
being more paternalistic than even the legislators required. In fore- 
closing many mutual funds, on the basis of opinions about mutual 
funds which reflect their previous unfortunate unregulated heyday'™ 
more accurately than their current position, the department may be 
jeopardizing the opportunity of Wisconsin citizens to make worth- 
while investments. 

Evaluation of the Law and its Administration 


Having considered some of the factors which can interfere with 
the successful operation of the Wisconsin law, we are now in a po- 
sition to determine to what extent the Wisconsin law and its admin- 
istration have been able to carry out the purposes of the law.’ 

In order to weigh the effectiveness of the law, it would seem con- 
ven‘ent to fragmentize the discussion into the five following sections, 
although unavoidable overlap will occur. The five sections chosen as 
a framework are the position of the dealer, the issuer, the administra- 
tor, the would-be seller in violation, and the investor. 


The Dealer 

The dealer who desires to sell in Wisconsin would seem to have 
gained somewhat more than he has lost by the stringent statutory con- 
trol and vigorous administrative enforcement. There seems to be 
general accord among the dealers’ that the Wisconsin requirements 


** Investment Company Act of 1940, 54 Stat. 789 (1940), 15 U.S.C. §§ 80a-1 to 
80a-52 (1952). 

™ CCH Biuve Sry L. Rep., | 4702-4708 (1954). 

™ Wis. Stat. § 189.13(6) (1953). 

™* See Securit1es RECULATION 96 (1951). 

™ See text at note 111 supra. 

** Among the dealers contacted by the author. A representative sample is not 











March] WISCONSIN BLUE SKY LAW 227 


are the “toughest” that are to be met anywhere and that policing of 
dealer activity is at least as vigorous in Wisconsin as in any other 
state. Academic authority on blue sky laws has come to the same 
conclusion.1* 

As indicated previously’? administrative concern with dealers does 
not end with registration,!®* but is continuous and involves control 
of advertising,’ inspections?” which are in fact made, annual license 
renewal both by dealers”! and by their salesmen,”°? keeping of rec- 
ords,?°* and making of reports.?°* 

Inasmuch as the total impact of such strict regulation involves the 
expenditure of a good deal of the dealer’s time and energies, many 
dealers tend to resent the controls, especially since they are in addition 
to the requirements of the SEC, the exchanges, and the NADA; 
such dealers regard the regulations as useless duplication of effort. 
However, it would seem that the regulatory efforts of the state, even 
acknowledging the control of the SEC, the exchanges, and NADA 
are valuable to dealers for several reasons. First of all, the dealers, 
especially those located in Wisconsin, have the respect and confidence 
of the investing public, since the public is beginning to learn that 
dealers in Wisconsin are supervised by the state and that their hon- 
esty can therefore be relied upon. Secondly, the Wisconsin dealer does 
not have the unscrupulous intrastate competition with which dealers 
in other states are confronted ; on the whole the dealer knows that his 
competitor can get away with little more than he can, temptation to 
deviate is limited, and the effect is that the ethics of the group as a 
whole remain high and reinforce investor confidence. 

There is another side to the coin of the advantage of having “clean 
competition,” and that is that there are securities which the investor 
can purchase outside the state, which the dealer cannot himself “sell,” 
though in some cases he can participate in a solicited agency trans- 
action for his customer and get a brokerage commission and in others 





** Mr. Cowett in his report on his visit (see note 123 supra) says: “Wisconsin 
has the most fully developed system of broker dealer examination in this country. 
Each year, at the expense of the registered firm, an examiner from Samp’s office 
makes a careful inspection of the firm’s books. This yearly inspection is made in 
the firm’s principal office, as well as in such branch offices as are located in the State 
of Wisconsin.” 

*" See text at note 49 supra. 

8 Wis. STAT. §§ 189.03, 189.04 (1953). 

1 See text at note 36 supra; Wis. Strat. § 189.14 (1953). 

*” Wis. Stat. § 189.04(6)(b) (1953). 

™ Wis. Stat. § 189.03 (1953). 

™ Ibid 


* See note 59 supra. 
™ Ibid. 
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he can participate in a solicited agency transaction and take no com- 
mission.2> Another difficulty is the inability of Wisconsin dealers to 
be included in the selling group on some issues,” but for the most 
part such issues are those that the best of dealers would not take any- 
way, and the argument is that this is beneficial, which may be correct. 

The answer to the difficulty of selling certain securities is probably 
the adoption of a uniform blue sky law, which would eliminate some 
of the inequity, depending, of course, on just how “uniform” its pro- 
visions were.”°? Failing the adoption of such a law for the time being, 
most Wisconsin dealers, although perhaps instinctively somewhat op- 
posed to the philosophy of blue sky control seem to admit that, in 
accepting some blue sky law, it has been beneficial to them. Most of the 
strong dissenters among the dealers are some of those who are regis- 
tered extrastate dealers and those intrastate dealers the character of 
whose business has been somewhat dubious and in many cases on the 


fringe both of legality and solvency. 
The Issuer 


Most issuers are not benefitted by exemptions,°* for other than in 
the case of certain limited classes of domestic corporations, most of 
which are otherwise controlled by other state agencies,?” securities 
exemptions extend only to municipal and state issues of other states 
and to railroad securities regulated by the I.C.C. The exempt trans- 
actions section does not benefit the normal corporate financing scheme, 
as most of these transactions are of importance only in limited situ- 
ations. Certain issuers can take advantage of the sale upon notification 
provisions*”® in the sale of “evidences of debt” or preferred stock, 
but not in the initial distribution of common stock, so that the best 
that most issuers of common stock can do is to operate within the 
sale of securities prior to registration provision.*"4 Many issuers are 





** Wis. Star. 189.02(3)(a) 1 (1953); Wis. Apm. Cone § SEC 1.08 (1953). See 
text at note 140 supra and 257 infra. See note 23 supra for cross reference. 

** See note 156 supra. 

** If all that was accomplished was uniform forms of application and at least 
some uniform exemptions, with states retaining their individual “philosophies,” 
which is a likely beginning, uniformity would not be achieved and the problems 
would be solved only to the extent that it is achieved. See note 169 supra. 

™ There are no exemptions that cannot be suspended by the department under 
Wis. Stat. § 189.11 (1953) that are available to issuers other than the United States 
Government (Wis. Stat. § 189.05 (1953)), since the definitional exemption applies 
where only a brokerage commission is taken. 

” Wis. Stat. § 189.06(5). (6), (8) (1953). 

™° Wis. Stat. § 189.08 (1953). 

™4 Wis. Stat. § 189.08(d)4 provides that the section shall be applicable if “[s]uch 
stock is not sold by, for, or on behalf of an issuer... . 
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able to meet the minimum requirements of this section, since two 
years of operation and eight percent earnings history for the common 
stock are all that are required. The usual problem of issuers and their 
blue sky lawyers, that of obtaining all registrations in time to sell at 
a certain date, is overcome if the security qualifies under this section, 
since selling is done subject to later registration anyway. On the 
whole such issuers are fairly safe, although they are confronted with 
the danger that the Wisconsin department might force registration”? 
at the last moment and upset their offering date. It would seem that 
this danger is minimal and probably little greater than the possibility 
of a post-registration stop-order “in the public interest.”7!* It is for 
this reason, however, that an even simpler procedure or an exemption 
for true “blue chips” or “seasoned securities” might be desirable.?** 
Even without such a provision, Wisconsin does not as a matter of 
fact present a very great obstacle to most legitimate industrial 
issues ;?15 and, since the public is beginning to know that such issues 
are screened carefully, the selling climate for such issues, once regis- 
tered, is better than it otherwise might be. 

A minority of issuers do have a very difficult time registering in 
Wisconsin. Open-end investment companies and trusts have already 
been considered?"* and mining issues were briefly mentioned too as 
having a difficult time.?"* Their difficulty is illustrated by the sta- 
tistics of the 1939-1949 period as compared with that of 1919-1929. 
In the earlier period 141 oil issues and 77 mining issues were regis- 
tered, whereas in the latter period no oil issues and eight mining issues 
were registered.716 

Thus except for the very narrow area of revocable exemptions on 
one hand and the two types of issuers that are discriminated against 
by type, all issues must register. However, due to the sale prior to 
registration provisions, all nationally important issues of merit find 
their registration quite simple and not a bar to their offering on their 
offering date. 





™ Wis. Stat. § 189.11 (1953). 

™3 Wis. StaT. § 189.16(g) (1953). There would seem to be somewhat less danger 
if registration is complete, since the department will have examined a complete ap- 
plication. 

*4 See text at note 164 supra. 

8 Tn 1952 eighteen of three hundred and forty-five applications were withdrawn, 
denied, or closed. It is interesting to note that fifteen of these were withdrawn, 
which would seem to be a favorable inference as to the administrative procedure 
from the point of view of the applicant. 

™® See text at note 178 supra. 

™7 See text following note 177 supra. 

*8 1052 Report, Table 9. 
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The Administrator 

The function of the administrator under the law has been treated 
to some extent previously*”® and the conclusion there reached is that 
it is arguable that the administrative position has in some particulars 
“out-paternalized” the paternalistic philosophy of the law. 

The complicated nature of the law has also been considered. The 
past administrators who have cortributed to the development of the 
law as well as the incumbent director and his staff, who are convinced 
that the law is virtually ideal at its present state of development? 
seem to be in danger of reaching a point of static and dogmatic inter- 
pretation which would no longer permit the flexibility of administra- 
tive interpretation and technique that has proved so valuable in the 
growth of administrative function both at the state and at the federal 
levels. 

The factors that have contributed to this danger are the fact that 
the law has become so well developed that it no longer requires much 
interpretation**? and the fact that little litigation seems to arise under 
the law any more,?* both because of the well settled nature of most 
questions under it and because the position of the state administrator 
in the securities world is such that it is not often assailed. 

Several areas which have been treated in this paper could be re- 
garded as indications that such a danger is real. Among them are 
the administrative attitude that the law does not need to be changed, 
_ that its complicated nature is justified, that there is really little 





™* See text at note 111 supra. 

™ See text at note 158 supra. 

™ Mr. Cowett says in his report on his visit (see note 123 supra): 

pce Foye age ne Ang lhe Se ee en ieney nee 

country. He thinks that there is very little wrong with the act. . 

In 1950 the director scan the governor for legislative enactment of control of 
investment advisors. 1950 Report ‘. Such control was enacted by Wis. Laws 1955, 
c. $551. 

Other recent changes by the legislature in Wis. Laws 1955 are: 

C. 10, § 133 contains clarifying change of section 189.18(7). 

C. 10, § 134 repeals sections 189.32 and 189.33. 

C. 221, § 54 amends the definition of “order” in section 189.02(9). 

C. 339 amends section 189.29 to provide increased fees for dealers and for filing of 


securities. 

C. 503, § 1 allows eee 2a’ fe ee eUENe Te: SP 

189.08(d) (4) to be shortened at the discretion of the director. 

C. 503, § 2 Sarit elie aaiie Gio auut copenmun’ts 0 susie Sites of elven 
with the department prior to use in all transactions pursuant to sections 

189.06-.09. All other advertising remains subject to prior approval. 

™ As witnessed by the decline in requests for opinions from the attorney general. 

™ See text following note 96 supra. 

™ See notes 158 and 221 supra. 
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question as to the jurisdiction of the department,?° and the extension 
of administrative supervision to the field of the internal management 
of open-end investment companies.?26 While none of these factors 
alone would seem to be dangerous, it may be that a dangerous tendency 
is developing ; if it is, it can be said that it could only develop be- 
cause the Wisconsin department has in the past done an entirely 
competent job. 

It would be unfair not to give credit to the department for the 
excellent job that it has done. It has virtually eliminated attempts at 
fraudulent selling in Wisconsin?** and does the most thorough policing 
of advertising?*® and dealer/salesmen**® of any such body in the 
country. Thus perhaps the apparent administrative feeling of self- 
importance at “having arrived” that contributes to the danger just 
mentioned is to a great extent justified, even if not desirable. 


The Would-Be Seller in Violation 


The largest remaining class of violators of the Wisconsin blue sky 
law are the Canadian mining issues, which make no attempt to reg- 
ister and sell by mail in the face of Wisconsin stop-orders until the 
post office department stops mail delivery to the Canadians.?*° 

The Wisconsin Department of Securities can hardly be criticized 
for not having put a stop to the solicitation for sale of these issues, 
for as broad as the department conceives of its jurisdiction to be, it 
does not have jurisdiction here and admits it, though by publicity*® 
it attempts to combat the operator until the post office department can 
shut off the means of solicitation. 

‘Actually, although there is a relatively large number of such is- 
sues,”*? they constitute a relatively small dollar volume, and the small 
danger from them seems to be decreasing as the public education pro- 
gram proceeds.%% 

Extra-state issuers and dealers who would ignore the law have 
been pretty well deterred both by the law itself and by its vigorous 





™* See text at note 118 supra. 

™* See text at note 185 supra. 

™ See note 109 supra. 

** Mr. Cowett says in his report on his visit to Wisconsin (see note 123 supra): 
“Wisconsin is one of two states in the country which affirmatively passes (as a matter 
of actual administrative practice) upon all advertising to be used in the state.” . Wis. 
Srat. § 189.14 (1953). See text at note 36 supra. 

™ See text at note 49 supra and see note 36 supra. 

*” See text at note 126 supra and see note 127 supra. 

™ See note 127 supra. 

™ Seventeen in 1952. 1952 Report. 

™* See note 127 supra. 
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administrative enforcement.*** As has been méntioned above,”** the 
Wisconsin department has no fear as to its jurisdiction over sellers 
by mail, and the very fear of the adverse publicity that the department 
can stir up, even if it is wrong, would seem to have deterred all but 
the most brazen of confidence men and a few mistaken issuers, who 
usually see the error of their ways. 

As to the brazen confidence men, the department is quite happy to 
pursue them and does so. 


Working in cooperation with the district attorney . . . this 
department requests the issuance of warrants and the defendant 
is either extradited or fugitive warrants are requested of the 
proper authorities where the defendant cannot be located. In 
short we take whatever steps are necessary to assure compliance 
with our law. .. . 

. . . this does not present any special problem since there is a 
miniscule number of such transactions.?** 


The only remaining kinds of would-be sellers in violation are issuers 
and dealers within the state. As to issuers within the state, almost all 
of these who attempt to sell without registering are merely ill-advised 
and not criminal and quickly register or cease selling upon request. 
As: to dealer violators, dealer control has been dealt with in several 
particulars previously,?** and the administrative control of dealers is 
such that a dealer selling in violation with criminal intent is indeed a 
rare case in recent years. The very strength of the dealer registration 
and control is such that it is virtually impossible to give recent ex- 
amples or trends of intrastate dealer violations.*** 

In short, the department, with the law as it is, does a thorough job 
of clipping the wings of violators over whom it clearly has jurisdic- 
tion and of some of those over whom jurisdiction is not so clear as 
well. 


The Investor 

The ultimate purpose of the Blue Sky Law is to protect the in- 
vestor,”*® and its effect on issuers, dealers, the administrator and 
fraudulent sellers are all incidental to this ultimate purpose. Thus the 





** As indicated by only one extra-state non-Canadian stop-order issued in 1952. 
1952 Report. See also note 127 supra, as indicative of the decline in criminal prose- 
cutions. 

™* See quotation following note 118 supra. 

™ Letter ot Mr. Samp to the writer, March 8, 1955. 

™" See text at note 49 supra and see note 196 supra. 

™ Perhaps the situation would become more advantageous from a research point 
of view, if the bull market should end. 

™ See quotation at note 111 supra. 
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real success or failure of the law can best be measured by how well 
the investor is protected, even though from a practical standpoint the 
effect on the others mentioned previously is important. 

Initially it can be said that there is little question but that the in- 
vestor is thoroughly protected from fraudulent intra-state dealers, 
for as mentioned previously Wisconsin’s dealer registration and in- 
spection provisions are among the most stringent.*° He is virtually 
as fully protected from extra-state dealers and from intra-state ad- 
vertising.**! 

Accepting virtually complete protection from fraudulent dealers 
and dealer-practices and intra-state advertising, there remains the 
question of what securities the Wisconsin investor can buy and what 
securities he is precluded from buying because of the blue sky law.?* 

The Wisconsin investor can clearly buy securities registered in Wis- 
consin, which are carefully examined by the staff of the Department 
of Securities before they can be sold.*** If they are sold fraudulently 
or in noncompliance with the law, the buyer can rescind the trans- 
action.?** 

He can buy securities that are sold as exempt securities or in ex- 
empt transactions, and here, though the commission can order later 
registration, his protection may not be as complete, for he may have 
purchased prior to examination by the department, and prior to a de- 
partment order to register,2*° in which case he has no remedy if the 
securities are not registered as “in the public interest,” except, of 
course, for fraud. However, as a matter of fact, such transactions are 
rare and in most cases if registration is later ordered and then denied 
there will have been fraud. Thus his vulnerability under this provis- 
ion is quite limited. 

Although he can purchase securities which are sold upon notifica- 
tion** or prior to registration,*** he has complete statutory protec- 
tion, since, if he can convince the department that he has been wronged, 
the department will stop sales of the security and he will “automat- 
ically” get an offer of repurchase from the seller.** If the department 
is not convinced or does not act, the investor can bring a private ac- 





See note 196 supra. 

™™ See text at note 234 supra and see note 118 supra; see text at note 36 supre 
and note 228 supra. 

™ See text following note 255 infra. 

** Wis. Stat. § 189.12 (1953). 

™ Wis. Stat. § 189.18 (1953) and see text following note 24 supra. 

* Wis. Stat. § 189.11 (1953). 

* Wis. Stat. § 189.08 (1953). See note 18 supra. 

™ Wis. Stat. § 189.09 (1953). See note 19 supra. 

™ See note 244 supra. 
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tion for either fraud or sale in violation of the act and obtain the same 
remedy, if he is able to convince a court that he has been wronged. 

Thus far everything that the investor is permitted to purchase is 
subject to inspection by the department of securities, and the investor, 
with the limited exception of the non-fraudulent “unregisterable” se- 
curity purchased in an exempt transaction, is completely protected 
by the expert examination of the department. 

The next class of securities that the investor can purchase, how- 
ever, is not protected by the paternalistic examination. An investor 
who purchases a security in a solicited agency transaction™*® has no 
guarantee that the security has been examined by the Wisconsin de- 
partment. Instead he must rely upon the fact that the security has 
been registered pursuant to the Federal Securities Act of 1933 and 
is no longer in the process of distribution,*° or upon the fact that 
the security is issued pursuant to an order of the SEC under the 
Public Utility Holding Company Act or of the I.C.C. Thus the Wis- 
consin legislature has decided that disclosure and protection from 
initial distribution are enough in the first case, but it is difficult to 
determine what the rationale was in the latter two cases. As a mat- 
ter of practice the investor is protected against fraud by the activity 
of the federal agencies and against a fraudulent seller by the state 
agency,”*! so that, though this provision brings into issue the rationale, 
wisdom, and utility of blue sky law security regulation, it does not 
present too great a danger to the Wisconsin investor. All he need do 
in th's case is rely on the judgment of his broker rather than that of 
the department, and the honesty of the broker is assured by the law, 
even though his wisdom is not.*5? 

Because of the jurisdictional limitations of the law,** a Wiscon-’ 
sin investor can purchase any security from an unregistered extra- 
state dealer or issuer, so long as there is no solicitation in Wisconsin 
by the dealer or issuer, and he, the buyer, initiates the transaction. 
Even if he does not initiate the transaction, he may buy Canadian is- 
sues that are illegally solicited, if he is able to consummate the trans- 
action before the post office department stops mail deliveries, and he 
can buy from out of state U.S. issuers and dealers in response to their 





* Wis. Stat. § 189.02(3)(a) 1 (1953). See text at notes 205 and 231 supra. See 
note 23 supra for cross reference. 

* Wis. ApM. Cope §SEC 1.08(3) (1953). See note 156 supra. 

™ Since only a.licensed dealer can take advantage of the exemption. Wis. Star. 
§ 139.02(3)(a) 1 (1953). 

™ Self interest of the dealer is eliminated, since he is limited to a brokerage com- 

mission. Wis. Star. § 189.02(3)(a) 1 (1953). 

™ See text at note 116 supra. 
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interstate newspaper advertisements.*** Although the Wisconsin de- 
partment may attempt to protect the defrauded buyer in the latter 
situation, he has no remedy under the Wisconsin law in the former 
case, and remedy in the Canadian situation will depend on violation 
of Canadian law.?* 

This leaves us with the question of what securities the Wisconsin 
investor is precluded from purchasing. As indicated in the preced- 
ing paragraph, the Wisconsin investor is able to purchase*®* any secur- 
ity, as long as he initiates the transaction and consummates it extra- 
state. However, as a practical matter, those securities that Wisconsin 
dealers do not sell are not brought to the attention of Wisconsin in- 
vestors, and trading in such shares is therefore minimized. The 
words “do not sell” in the preceding sentence are used advisedly in- 
stead of “cannot sell,” since oil, gas, mining and investment company 
shares and securities exempt from the Securities Act of 1933 may be 
purchased by Wisconsin dealers for Wisconsin investors as long as 
no commission is taken. As a practical matter this is seldom done for 
the obvious reason that the dealer cannot afford to “do favors” ex- 
cept perhaps for large or potentially large customers. Except in the 
case of the open end fund, this is unfortunate only insofar as it keeps 
information about “good speculations” from prospective speculators, 
but presumably prospective speculators should be able to afford an 
investment service and an extra-state broker. 

Thus the Wisconsin law does not prevent the Wisconsin investor 
from buying anything that he wants to buy; it allows a great many 
unregistered securities to be purchased for Wisconsin investors™*? 
but does effectively limit initial distribution of many issues and ren- 
ders dealing in some unregistered issues unpopular. 


CoNcLUSION 


If the basic philosophy of state regulation of securities by a quali- 
fication type of blue sky law is accepted, it seems clear that the Wis- 
consin law is a relatively good one, perhaps among the best. The de- 
parture from the paternalistic philosophy in the definitional ex- 
emption™®’ is not complete, since new issues are not included, and 





™See note 111 supra. 

** See text at note 126 supra. 

* He is also able to sell them. The Wisconsin law does not apply to bona fide sale 
by an individual. Wis. Stat. § 189.07(5) (1953). 

* Wis. Stat. § 189.02(3)(a) 1 (1953); Wis. Apm. Cope § SEC 1.08(3) (1953). 
See note 205 supra. See note 23 supra for cross reference. 

*® See text following note 155 supra. 
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while not an “exemption-devoured” statute, neither does it hamstring 
the investor. 

As long as the administrator is willing to bear the extra burden of 
unnecessary complication and until a uniform blue sky law is achieved, 
the Wisconsin law does an excellent job, even though the Wisconsin 
investor may have to deal circuitously to avoid some opinions of the 
administrator that may go beyond the law. 




















Relationship of the Military System of Justice 
to the Problem of Adjustment 


RicHarp L. CatTes* 


In time of war the military authorities handle about one-third as 
many criminal cases as the federal government and the 48 states com- 
bined. Both in war and peacetime the military justice system is the 
largest single system of criminal justice. The purpose of this article 
is to discuss the system of justice which exists under the Uniform Code 
of Military Justice? and to query whether the existing system tends to 
retard the adjustment of the American civilian to military life. The 
discussion compares aspects of the system existing under U.C.M.]J. 
with corresponding aspects of the civilian criminal law. 


CoMPARISON OF SIGNIFICANT ASPECTS OF THE MILITARY Law WITH 
CoRRESPONDING ASPECTS OF THE CIVILIAN CrIMINAL Law 


Independence of the Judiciary 


The symbol of the American civilian court is a goddess holding 
scales; the goddess is blindfolded. The symbol represents imparti- 
ality. The means thought necessary to accomplish this end has been 
an independent judiciary. 

The court-martial system provided under U.C.M.]J. is not in accord 
with the civilian concept of an independent judiciary. Under U.C.M.J. 
the commander® determines whether a man shall be court-martialed, 
what charges are to be preferred, and what type of court-martial 
shall hear charges. These functions are executive in nature. Under 
U.C.M.J. commanders also have authority to: 

1. Appoint the persons who will determine the man’s guilt or in- 
nocence.® 


*A.B. 1947, Dartmouth College; LL.B. 1951, University of Wisconsin; practicing 
attorney, Madison, Wisconsin. 
. “ & Pepper, The Scope of Military Justice, 43 J. Crow. L., C. & PS. 285 
(1952 
* 64 Srar. 107 (1950), 50 U.S.C. 8 551-741 (1952). This statute in footnote and 
will hereafter be CMJ. 


text will referred to as U 
*U.C.M.J. arts. 22, 23, 24 determine what commanders have authority to convene 


courts-martial. 
*These powers are extremely important. See Karlen, The Personal Factor in 


Justice, stice, 1946 Wis. L. Rev. 394. 
*U.CMJ. arts. 22, 23, 24, 25. 
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2. During the trial remove for good cause any of the persons pre- 
viously appointed.® 

3. During the trial appoint any new persons in addition to or in 
place of those already appointed, if the number falls below the court 
minimum." 

4. Dissolve the court which he has previously appointed at any 
time.® 

5. Appoint the prosecuting counsel.® 

6. Appoint the defense counsel.” 

7. Give an opinion to the persons appointed to the court that an 
act is criminal after those persons have determined it to be non- 
criminal in a decision not amounting to a finding of not guilty." 

8. Approve the findings and sentence by those persons previously 
appointed.!? 

9. Reduce the sentence by the appointed persons.’ 

10. Order the execution or suspension of the sentence rendered by 
the court.1* 

These powers result in the commander’s having a major influence on 
decisions rendered by courts-martial. 

Much has been written about the command control of the courts 
in the military system.’* This was the principal objection to the 
military justice system during World War I and II. 

The effect of unification of command and courts can be fully realized 
only through experience. A few comments, however, as to the 
relationship between the commander and the men on the court may 
serve to give some picture of this unification. The men appointed to 





* id. art. 29. 
* Ibid. 
* The court’s authority is derived from the order a Bee mews it. The convening 
authority ‘2 at any time give a countermanding order dissolving the court. 
°U.C.M.J. art. 27. 


Ibid. The accused has the right to request a particular person to defend him. 

"U.C.M.J. art. 62(a). 

"Id. arts. 60, 64 

* Td. art. 64. 

** Id, art. 71(d). 

* Recommendations on Courts-Martial Systems by War Veterans Bar Association, 
19 N.Y¥.St.B.A.BuLy. 56 (1947); McCook, Reform in Military Justice, 20 N.Y.Sr. 
B.A.BuLL. 66 (1948); Reports of Committees, 12 Movern L. Rev. 217, 223 (1949); 
Keeffe, Universal Military Training With or Without Reform of Courts Martial?, 
33 Cornett L.Q. 465 (1948); Pasley & Larkin, The Navy Court Martial: Proposals 
for Its Reform, 33 Cornezt L.Q. 195 (1947); Karlen, Personal Factor in Military 
Justice, 1946 Wis. L. Rev. 394; Military Justice Report of the American Bar Associ- 
ation, 12 Law Soc. J. 342 (1946). 
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the court are from his command. They are junior to him in rank. 
Their duties and liberties are completely subject to his determination. 
They may be transferred to another station, or to more undesirable 
and arduous duties within the command. Their fitness reports and 
recommendations for promotion are generally subject to the man who 
has appointed them. In all their other duties the men appointed are 
for the most part in the status of agents or employees of the one who 
has appointed them. Their activities are determined by the orders of 
this man. 

Add to the relationship between the court and the person appointing 
it the fact that in many cases it is determined to order a man court- 
martialed because the commander ordering the trial is unable to pun- 
ish the man severely enough under his powers of non-judicial pun- 
ishment.4® The commander has no doubt as to the man’s guilt. The 
trial is ordered solely because he wants to punish the man more 
severely. The end product of the trial of such cases is obviously that 
there is no “trial.”!7 


Requirement of Certainty of Criminal Statutes 


In civilian criminal law there exists the constitutional requirement 
that criminal statutes be clear and unambiguous. To have the rule 
otherwise would in effect permit ex post facto law.'* The cases of 
McBoyle v. United States and Lanzetta v. New Jersey™ illustrate 
this requirement of certainty in criminal statutes. 

In the McBoyle case the defendant was found guilty of violating 
the National Motor Vehicle Theft Act by reason of the fact that he 
stole a plane in Illinois and transported it to Oklahoma. It was 





“ Under U.C.M.J. art. 15, a commander has the x wed to adjudge punishments 
without the formality of a court-martial proceeding. These punishments are limited 
by statute as to severity. 

* The defense counsel were often ineffective because of lack of experience and 
lack of a vigorous defense attitude. The courts often would impose the maximum 
punishments permitting the convening authority to in fact determine the sen 
Military Justice Report of the American Bar Association, 12 Law Soc. J. 342 (1946), 
See also quotation by Major General Myron C. Cramer in Recommendations on 
Courts-Martial Systems by War Veterans Bar Association, 19 N.Y.St.B.A.Butt. 56, 
63 (1947) (he tells of 55-year sentence for 18-year old in his fifth week of army 
basic training for wilful disobedience of order); Keeffe, Universal Military Training 
With or Without Reform of Courts Martial?, 33 CORNELL L.Q. 465 (1948). Any- 
one who has seen courts-martial in progress will recall the use of the Trial Guide in 
appendix 8a of the Manual for Courts-Martial, United States, 1951. An observer 
gets the impression that the men are rehearsing for a play. Manual for Courts- 
Martial will hereinafter be referred to as MCM. 

*U.S. Const. art. I, § 9, cl. 3. 

* 283 US. 25 (1931). ' 

* 306 U.S. 451 (1939). 
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argued that an airplane was within the definition of a motor vehicle 
which was defined in the statute*4 as “an automobile, automobile truck, 
automobile wagon, motor cycle, or any other self-propelled vehicle not 
designed for running on rails.” The court stated: 


Although it is not likely that a criminal will carefully consider 
the text of the law before he murders or steals, it is reasonable 
that a fair warning should be given to the world in language that 
the common world will understand, of what the law intends to do 
if a certain line is passed. To make the warning fair, so far as 
possible the line should be clear. When a rule of conduct is laid 
down in the words that evoke in the common mind only the pic- 
ture of vehicles moving on land, the statute should not be ex- 
tended to aircraft, simply because it may seem to us that a sim- 
ilar policy applies, or upon the speculation that, if the legislature 
had thought of it, very likely broader words would have been 
used. 
In the Lanzetta case the defendant was found to be a “gangster” 
under a New Jersey statute which made it a crime to be a “gangster.” 


The statute read as follows : 


Any person, not engaged in any lawful occupation, known to 
be a member of any gang consisting of two or more persons, who 
has been convicted at least three times of being a disorderly per- 
son, or who has been convicted of any crime, in this or in any 
other State, is declared to be a gangster. . . .*8 


The court held that the statute was unconstitutional because the word 
“gang” was too indefinite and uncertain and because “known to be a 
member” was ambiguous. 

In the U.C.M.J. there are what are known as the general articles. 
The purpose of these articles is to make offenses of acts not covered 
by specific articles, where these acts are “to the prejudice of good 
order and discipline” or where in the case of an officer they are to 
be considered as “conduct unbecoming an officer and a gentleman.” 


The articles provide: 


Any officer, cadet, or midshipman who is convicted of conduct 
unbecoming an officer and a gentleman shall be punished as a 
court-martial may direct. 

Though not specifically mentioned in this code, all disorders 
and neglects to the prejudice of good order and discipline in the 





™ 41 Star. 324 (1919). 18 U.S.C. § 408 (1940). The statute by 
t. 59 Star. 536 (1945), 18 U.S.C. § 2312 (1952). 


includes aircraf' 
McBoyle v. United States, 283 US. 25, 27 (1931). 
*N.J. Laws 1934, c. 155, § 4. 
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armed forces . . . of which persons subject to this code may 
be guilty, shall be taken cognizance of by a general or special or 
summary court-martial, according to the nature and degree of 
the offense, and punished at the discretion of such court.*4 


The maximum penalty possible for violation of these provisions is 
life in prison. 

The statutes on their face appear vague and indefinite. The ob- 
jection that these statutes violate the constitutional requirement of 
certainty has been made to statutes similar in wording and identical 
in purpose existing in previous military codes.2* The Supreme Court 
has considered the objection in several cases.27 In the leading case 
of Dynes v. Hoover* the court stated: 


Notwithstanding the apparent undeterminateness of such a 
provision, it is not liable to abuse; for what those crimes are, and 
how they are to be punished, is well known by practical men in 
the navy and army, and by those who have studied the law of 
courts martial, and the offenses of which the different courts 
martial have cognizance.”® 

A look at several cases will serve to illustrate that notwithstanding 
the court’s statements above, the provisions of these articles are vague 
and indefinite. 

In Shapiro v. United States*® a 2nd Lieutenant named Shapiro, 
appointed as defense counsel, substituted defendants in a rape case. 
He was accused and convicted under the provisions of the then exist- 
ing military law*! which read the same as article 134 of the present 
code. The specification alleged that Shapiro had effected “a delay 
in the orderly progress” of a general court-martial. The circumstances 
surrounding Shapiro’s act were that he was defending a Mexican- 
American who, although accused of rape, vehemently denied it. 
Shapiro prior to the trial substituted another Mexican-American who 





*U.C.M.]J. art. 133, 134. 

* Table of Maximum Punishments, par. 127c, MCM, 1951, sets maximum limits 
for various acts considered offenses under the general articles. It dictates that om, 
not included within the table or closely related to an offense in the table, are pun 
ishable by the United States Code or the Code of the District of Columbia which. 
ever provides the lesser penalty, or 8 the custom of the service. 

* There have always existed general articles in the various codes governing 0 
armed forces. See 2 WinTHROP, MiLirary LAW AND PRECEDENT 1118 (2d ed. 1896). 

* Smith v. Whitney, 116 U.S. 167 (1886); Swaim v. United States, 165 US. 553 
(1897) ; Carter v. McClaughry, 183 US. 365. (1902). See also Jn Re Yamashita, 327 
US. 1 (1946). 

*61 US. (20 How.) 65 (1858). 

* Id. at 82. 

” 69 F. Supp. 205 (Ct. Cl. 1947). 

™ Article of War 96, 10 U.S.C. § 1568 (1927). 
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was identified by the complain‘ng witness and who was accordingly 
found guilty. Shapiro then informed the court of this substitution 
for the defendant. He, himself, was then court-martialed and dis- 
missed from the service.*? 

In In the Matter of Poe** an English officer was attempting to se- 
cure a writ of prohibition aga‘nst the execution of the sentence of a 
court-martial. The officer had been found guilty by the court-martial 
of conduct to the prejudice of good order and military discipline. The 
basis for the conviction was that while en route to England on leave 
from India, where he had been serving, he was accused of stealing 
five pounds from a man named Ross, his servant. The other officers 
and passengers aboard inquired into the theft and as a result of their 
inquiries expelled the officer from their table. The court-martial 
found that after being expelled from the table, the officer didn’t take 
any steps to vindicate his honor. It was his failure to vindicate his 
honor which constituted the crime. The court-martial specifically 
held that it was not deciding the guilt or innocence of the officer as 
to the theft. The English civilian court denied the writ of prohibition. 
In the Matter of Poe was relied on by the United States Supreme 
Court in Smith v. Whitney* in helding that the military general 
articles did not violate the constitutional requirement of certainty. w/v 

Other violations of the general articles have been found in cases 
where an officer has treated enlisted men as equals,** or borrowed 
money from one,** or sold one a bottle of whiskey,** or gambled with 
one,** or has drunk in public®® or private’ places with one. The con- 
clusion from these cases and the many others*! seems inescapably that 





“Shapiro was later drafted. The court of claims case arose when he sued the 
onennes for his loss of pay. The opinion of the court shows that Shapiro was 
served with charges at 12:40 p.m. and tried at two o’clock on the same day at a 
point 35-40 miles from the place where served. The opinion also indicates that the 
original defendant in the rape case was tried, identified by the complaining witness, 
found guilty and sentenced to five years. 

* 5 B. & Ad. 681, 110 Eng. Rep. 942 (K.B. 1833). 


= 116 US. 167 (1886). 
* Court-MartTiAL Orpen No. 8—1931 at 12; 2 Compmation or Court-MARTIAL 


Orvers, 1916-1937 at 1625 (1941). Court-Martiat Orper will hereinafter be re- 
ferred to as CMO, and Compration or Court-MartiAL Orpers, 1916-1937, as 
Comp. CMO. 

“Dic. Or. JAG 1912-1940 at 341; MO-JAGA 1949-1950 at 649; 1 Bur. JAG 
106; 2 Bux. JAG 144, 190. 

*'s Bur. JAG 123. 

* MO-JAGA 1949-1950 at 649; 3 Bur. JAG 423. 

* CMO No. 5—1927 at 7, 1 Comp. CMO 1076 (1940); CMO No. 38—1920 at 
6, 1 Comp. CMO 592 (1940) ; Dic. Op. JAG 1912-40 at 342; 2 But. JAG 342. 

® Dic. Op. JAG 1912-40, p. 342; 2 But. JAG 99, 

“Other cases illustrating the uncertainty of the general articles are CMO No. 

10-A—1921 at 1 Comp. CMO 755 (1940) (defendant writes a letter questioning whe- 
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the general articles do not clearly indicate what acts are or are not to 
be considered offenses.*? eo 


Interference with Personal Liberty 


The basis for arresting** a person in civilian law is to complain to 
a magistrate who proceeds to examine the complainant under oath. 
If the magistrate feels there are reasonable grounds to believe an 
offense was committed and that the person accused committed it, the 
magistrate may issue a warrant authorizing a deputy to arrest the ac- 
cused.** Safeguards theoretically inherent in such a system are, first, 
the training and experience of the magistrate, second, this system pro- 
vides a third party theoretically independent in mind, and, third, the 
complainant must take an oath to tell the truth so that if he states 
falsely he is subject to prosecution for perjury and liable to damages 
for malicious prosecution. 

Civilian law recognizes that there will be situations where such 
a procedure is unsuitable. The situation might be such that by the 
time a warrant. was secured, the person to be arrested would be gone. 
The law generally in the 48 states permits some arrests to be made 
without a warrant. These situations, however, are restricted care- 
fully. Although the 48 jurisdictions differ in detail, a layman can gen- 
erally arrest without a warrant only in two instances (1) when he 
witnesses an offense which is a breach of the peace and (2) when a 





ther he should be given the command which he has been given) ; CMO No. 9—1936 
at 3, 2 Comp. CMO 2052 (1941) (letter by defendant to the clerk of a house 
committee relative to legislation effecting the possibility of his promotion held to 
have brought Secretary of the Navy into contempt by statement that Navy depart- 
ment acted in violation of the law); Dic. Op. JAG 1912-40 at 344 (defendant filed 
bankruptcy); 1 But. JAG 164 (non-compliance with civilian agreement); 5 But. 
JAG 340 (defendant wrongfully engages in business); CMO No. 5—1930 at 7, 8, 
2 Comp. CMO 1420 (1941) (defendant was charged with appearing in the public 
streets of a city in an undershirt and dungaree slacks and with using another’s car 
without consent; defendant was acquitted by the court; the reviewing authority’s 
opinion indicated the conduct was an offense); CMO No. 6—1949 at 141 (defend- 
ant stopped his car and kissed and caressed a 16 year-old baby sitter whom he was 
taking home at night; the court found defendant guilty; the reviewing authority 
held that this conduct was not an offense); see similar cases at 2 But. JAG 14; 
CMO No. 12—1948 at 333; CMO No. 1—1933 at 5, 2 Comp. CMO 1794 (1941); 
CMO No. 5—1937 at 5, 2 Comp. CMO 2127 (1941). 

“The pare Seen rw +g Grete ange Be wns See 
note 25, supra. To illustrate the problems arising in dete: ts, see 
jac ¢s JAG 239, 467, 3 But. JAG 15, 291, 516, 4 But. JAG 90, 236 and 7 But. 

G 85. 

“The military law distinguishes between arrest and apprehension. U.C.M.J. art. 
7(a) says “[a]pprehension is the taking into custody of a person.” U.C.M.J. art. 
9(a) defines arrest as “the restraint oi a person by an order not imposed as a punish- 
ment for an offense directing him to remain en Sen eee ee The 
civilian concept of arrest is more nearly akin to the military “apprehension.” 

“See U. S. Const. amend. IV; Wis. Stat. § 354.04 (1953). 
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felony has been committed in fact.** A policeman generally has power 
to arrest at least whenever (1)"an offense is committed in his pres- 
ence and (2) he has reasonable grounds to believe a felony has been 
committed and that the person arrested has committed it.** The police- 
man has more authority to arrest than the layman. The reason for 
such additional authority is obvious. The policeman’s job is to know 
what are and what are not offenses. 

The military rules for arrest (referred to in military law as “ap- 
prehension”) are a great deal broader. In effect they permit any 
military policeman or any corporal or above to apprehend any per- 
son subject to the code if he has reasonable belief that an offense has 
been committed and that the person apprehended committed it.47 No 
warrant is required for arrest under military law. 

Comparing the law applicable to restraint (confinement pending 
trial)** it is noted that in civilian law there exists the concept of bail 
which is a right guaranteed by constitution,“ whereas no such pro- 
vision exists in the military law. There exists also a difference in who 
in the two systems can order a person into a status of restraint. In 
civilian law only a magistrate who is theoretically trained for the job 
is able to order a person restrained.®® In the military any officer may 
order an enlisted man into restraint.54 

The inescapable conclusion from a comparison of the arrest and 
restraint provisions of the two systems is that the military law em- 
phasizes the interest of society to punish and restrain persons violating 
its laws rather than the liberty of the individual. 


Interference with Freedom of Thought 


U.C.M.]J. provides that: 


Any person subject to the code who behaves with disrespect 
towards his superior officer shall be punished as a court-martial 
may direct.5? 





“See Cope Crus. Proc., ALI, comment to § 22(a)(b) for authorities and the 
various views. 

“Id. § 21. 

“U.C.M.J. art. 7; par. 19a, MCM, 1951; the above statement of the law is, of 
course, not applicable to No the apprehension of 1) 

“U.C.M.J. art. 9. Besides arrest defined in note 43, supra, there is confinement 
which is “. . . the physical restraint of a person.” 

“U.S. Const. amend, VIII; Wis. peng art. 1, § 6. 

"See for example, Wis. Stat. § 354.05 (1953). 

"U.C.M.J. art. 9(b). 

™ Id. art. 89. 

*2 Winturop, Mrzirary Law AND PRrEcEDENT 875 (2d ed. 1896). 
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The disrespect need not be intentional.5* The officer who it is claimed 
has been shown the disrespect need not have a command,** nor need 
he be in the execution of any office,> nor need the disrespect be in 
the officers’ presence.** The disrespect in fact can be claimed to be 
against the officer personally.5* The disrespect may occur in any num- 
ber of ways. 

Disrespect by words may be conveyed by opprobrious epithets 
or other contemptuous or denunciatory language. Disrespect by 
acts may be exhibited in a variety of modes—as neglecting the 
customary salute, by a marked disdain, indifference, insolence, 
impertinence, undue familiarity, or other rudeness in the presence 
of the superior officer.®* 

Winthrop in discussing this provision states: 
... a failure to show a proper respect to the commander, through 
ignorance, carelessness, bad manners, or no manners, may, equally 
with a deliberate act, constitute an offence under the Arrticle.®® 
The inference from the above might be that an enlisted soldier, to 
safely avoid prosecution, is required to continually manifest homage 
to the officer class. The civilian standard on the issue of requiring 
homage is illustrated by the case of Board of Education v. Barnette. 
In this case the court held unconstitutional the regulation by the 
West Virginia state board of education requiring school children to 
salute the flag. Justice Jackson in his opinion indicated : 

If there is any fixed star in our constitutional constellation, it 

is that no official . . . can prescribe what shall be orthodox in 


politics, nationalism, religion, or other matters of opinion or force 
citizens to confess by word or act their faith therein.® 


“ Par. 168, MCM, 1951. 
® Ibid. 





”2 WintHrop, Miiitary Law AND PRECEDENT 875 (2d ed. 1896). 

There is no question that so-called classes did exist in the armed forces during 
World War II. There is also no question that these class differences created a great 
deal of resentment. See material collected in the first two volumes of STUDIES IN 
SOCIAL PSYCHOLOGY IN WORLD WAR II, a four-volume work put together 
as the result of study done during World War II by a special committee of the social 
science research council of the research branch, War Department Information and 
Education Division. The committee was headed by Maj. Gen. Frederick Osborn. 
The first two volumes are entitled Tae American SOLDIER: ADJUSTMENT DuRING 
Army Lire and THE AMERICAN SoLprer: ComBaT AND Its AFTERMATH. (These 
volumes will hereafter be cited as 1 and 2 AMERICAN SoLp1ER.) Well illustrating the 
objection to class distinction is the Report of the Secretary of War’s Board on 
Officer-Enlisted Men Relationship (1946) cited at 1 American Sotprer 379. This 
board was headed by Gen. Doolittle. 

“319 US. 624 (1943). 

“Id. at 642. 
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Tue DIFFERENCES IN THE SysTEMS MAKE It NECESSARY TO 
DETERMINE WHETHER THE PRESENT SYSTEM IS CONDUCIVE 
To Propucinc THE Best RESULTS FROM THE AMERICAN 


SOLDIER. 


The comparison of the particular features of the two systems dem- 
onstrates a system of military justice best characterized by the phrase 
“government of men.” This is evidenced by the combination in the 
person of the commander of not only executive power, which of 
course would be expected, but also of judicial power because of his 
close relationship with the court. The commander also has legisla- 
tive powers because of his ability to determine what acts are to be 
called crimes within the vague and indefinite limits of the general 
articles. Thus, in the military system there are three basic powers of 
government exercised by one person. The American civilian society 
of course is based on the concept that these powers must be separated. 
The intended result is to secure a government of law and to avoid 
what the framers of the Constitution considered tyranny. 

This difference in the two systems represents very basic cultural 
differences. A society set up to govern by laws is based generally on 
the idea that the government exists for the individual, rather than 
vice versa as in totalitarian states. The features of the military and 
civilian law relating to the personal liberty and to the freedom of 
thought of the individual bear this out. 

The cornerstone of the American civilian culture is “individual- 
ism.”®* The question arises as to whether such a society should have 
a system of military justice so divergent on such a fundamental point. 
There is a recognized relationship between the system of justice and 
morale® and between morale and adjustment.®* We know that adjust- 
ment during World War II was poor for a great many of our troops. 
It is a fact that changing from one culture to another is a factor in 
adjustment.®* It is also a fact that in a system governed by men, the 





® Witiams, American Society 212 (1951). 


“ Ibid. 
“Royall, Revision of the Military Justice Process as Proposed by the War De- 
partment, 33 Va. L. Rev. 269 (1947); R dations on Courts-Martial Systems 





by War Veterans Bar Association, 19 N.Y.St.B.A.BuLt. 56 (1947); Military Justice 
— of the American Bar Association, 12 Law Soc. J. 342 (1946). 
AMERICAN SOLDIER 83, 85. 
* See note 60, supra. 
““For the individual facing his culture, institutions are a sort of map or ‘blue 
print’ of the main outlines and contours of expected and obligatory conduct.” Wi- 
LiaMs, AMERICAN SoctETy 373 (1951). 
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men and their expectations will vary. Adjustment is also affected 
by the ability of men to know what is expected of them.”° 

It is not within the scope of this article to determine whether and 
to what extent, if any, adjustment is retarded by the present system of 
military justice. Such a determination must come about only after 
long and thorough investigation into the facts. It is recognized that 
even if there is such a cause and effect relationship, consideration 
must be given to the necessity for the system as it presently exists. 
The purpose of this article is merely to draw attention to a possible 
relationship between the military system of justice and the problem 
of adjustment to military life by the American civilian. 





” The following excerpts from 1 AMERICAN SOLDIER 410, 412, are in point: 

Few social institutions, unless it would be monastic organizations, have such 
an elaborate body of formal rules and regulations to anticipate all the minutiae 
of life, as does an army, with punishment specified for infraction. . . . 

The learning process was complicated by the fact that the formal rules, de- 
tailed and elaborate as they were and embodying the past experience and long 
traditions of the Regular Army, were progressively inundated by a flood of new 
and rapidly modified enactments required to meet the ever changing situations 
presented by the rapid growth of the civilian Army and by the new demands of 
World War II. Simultaneously, ever larger and larger proportions of both 
commissioned and non-commissioned officers comprised of hastily trained civil- 
ians who could hardly have mastered all the old Regular Army rules and regu- 
lations, much less the new ones. Little wonder, under these circumstances, that 
the rules and regulations with which the bewildered recruit found himself con- 
fronted were those improvised, remembered, or looked up for the occasion by 
the current commander, sometimes in support of his personal predilections or 
purposes. Moreover, the formal rules were interpreted and applied within the 
context of a body of unwritten tradition with which they were overlaid. And 
they were enforced by officers and non-coms who held very extensive power 
over their subordinates, power which could be used to punish those who fell 
into disfavor. Sometimes the formal rules conflicted with each other, some- 
times with tradition, and sometimes with the demands of superiors. . . . 

* Clinical studies made by Pavlov, Luria, M. Sherif, W. Kohler, Freud and K. 
Horney indicate the basic need in the individual to know what is expected of him 
in order to adjust properly. 2 AMERICAN SOLDIER 83. 
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Edward George Ryan--19th Century Lawyer 


A. J. Berrzincer* 


Edward George Ryan was regarded by many of his contemporaries 
at the Wisconsin bar as the most able lawyer of his day. Coming to 
Wisconsin Territory in 1842, he practiced in federal and state courts 
until he became Chief Justice of the Supreme Court of Wisconsin in 
1874. This paper is an attempt to describe the degree of his success, 
the general flow and nature of business in his law office, his skills and 
techniques, and his relations with his law partners, clients and courts. 


GENERAL REcoRD 


Statistically speaking, Ryan was not a very successful practitioner. 
The following tables, based on cases examined by the writer, record 
how he fared on the trial court level from 1842 to 1874. 


Law 
Ryan for Plaintiff Ryan for Defendant 
Judgment for Plaintiff 54 Judgment for Plaintiff 50 
Judgment for Defendant 7 Judgment for Defendant 13 
Dismissed 4 Dismissed 3 
Discontinued 19 Discontinued 50 
Total S4 Total 116 
Eguity 


Ryan for Petitioner or Complainant Ryan for Respondent 
Ordered or Granted 28 Ordered or Granted 15 


Denied 1 Denied 2 
Dismissed or Dissolved 29 Dismissed or Dissolved 14 
Discontinued 9 Discontinued 4 
Total 67 Total 35 


Analysis of the above figures reveals that Ryan was successful in 
over fifty-five per cent of his cases in law and about fifty per cent of 
his cases in equity. His appellate court record was not as good. Out 





* Assistant Professor in Political Science at the Catholic University of America; 
Ph.B. 1940, Marquette University; A.M. 1947, University of Chicago; Ph.D. 1954, 
University of Wisconsin. 








March] EDWARD GEORGE RYAN 249 


of 82 cases before the Wisconsin Supreme Court, he was successful 
in but 36. Out of 11 cases before the United State Supreme Court, he 
met with success but once and then merely by an equal division of the 
justices. 

Much of Ryan’s fame came from his ringing addresses in sensa- 
tional jury trials. While Judge Harlow Orton, a contemporary, con- 
sidered him “omnipotent” in closing a case before a jury,’ Ryan’s 
one-time law partner, James Jenkins, did not regard him as a success- 
ful jury lawyer. His biggest handicap, Jenkins related, was his vio- 
lent temper. In fact, opposing lawyers frequently tried to goad him 
into tantrums which would discredit him with the jury.” 

Statistics bear Jenkins out in his observation. The present writer 
examined 33 civil actions involving jury trial and found Ryan success- 
ful in only seven. Furthermore, in ten criminal trials he found him 
successful with the jury but five times.® 

In fairness to Ryan it must be remarked that more often than not 
he argued the difficult and many times unpopular side of a case. In 
fact, he built up a reputation among his enemies of having an uncanny 
ability to make the worse appear the better cause.* 


FLow AND NaTuRE OF BUSINESS 


Table One® is an attempt to present chronologically, according to the 
subject matter of each case examined, the flow of business in Ryan’s 
law office. In this section we will first consider his general practice, 
after which we will turn to a consideration of the impact of the rail- 
road on his business. 


General Practice 


From 1842 to 1848 Ryan practiced in the territorial district court 
in Racine. After gaining wide attention as the author of the pro- 
vocative anti-banking article in the ill-fated Constitution of 1846, he 
moved to Milwaukee in 1848 and practiced in the circuit court for 





* Letter from Harlow Orton to John Orton, Dec. 6, 1871, Orton Papers (Wiscon- 
sin State Historical Library). 

? Jenkins, Edward George Ryan—Lawyer, Jurist, Scholar, 9 Reports or WIs. 
State Bar Ass’n 236, 243 (1909-11). 

* In other criminal cases, Ryan moved successfully to quash an indictment in one 
case; his demurrer to a bill of indictment was sustained in another; and in two 
other cases in which he appeared for the defendants, a nolle prosequi was entered. 
= the other hand, no true bill was entered after he argued for an indictment in an- 
other case. 

“See, for example, Milwaukee Daily Sentinel, Jan. 22, 1863. 

® The two tables referred to in the article appear in the Appendix, at p. 280. 





) 
b 
H 
‘ 
i 
} 
; 
: 
4 








250 WISCONSIN LAW REVIEW [Vol. 1956 


Milwaukee County and the state supreme court until 1874. His busi- 
ness took him to the federal district court from 1849 through 1863 and 
the newly formed federal circuit court from 1862 on. Except in 1871, 
he appeared annually before the United States Supreme Court from 
1865 to 1872.° 

As Table One shows, the writer has divided Ryan’s non-railroad 
cases into two broad categories, Private—involving some 322 cases, 
and Public—involving 66 cases concerning units of government, 
criminal prosecutions, and title to public office. 

Most important, numerically speaking, of the Private actions were 
debt collections’? (generally concerning wares, merchandise, labor per- 
formed and promissory notes) and cases involving land titles, con- 
veyances arid mortgages of real estate, tenements, buildings, timber 
and lumber, water rights and dams. In Racine, from 1842 to 1848, 
this business proved far from lucrative. In Milwaukee, however, the 
sums involved were greater and the property more valuable. In that 
city he served, sporadically, such substantial clients as bankers Mor- 
gan L. Martin and Alexander Mitchell, editor Rufus King and busi- 
nessman Levi Blossom. When the increase in his railroad cases is 
considered along with this, it is easy to understand how his income 
grew until in the period from May of 1858 through May of 1859 
alone, he grossed $26,334.® 

Popular and professional attention focused most upon Ryan in his 
handling of cases in the Public category. A capable prosecutor, he was 
often retained by local, state and federal authorities to aid in criminal 
trials. He gained nationwide attention in 1853 when he served as 
special prosecutor for the State Assembly in the unsuccessful attempt 
to impeach Judge Levi Hubbell.? In 1854 he was commissioned by 
the federal government to prosecute editor Sherman Booth and his 
cohorts for violation of the fugitive slave law. His successful addresses 
to the jury in the district court and his able arguments before the 
state supreme court in the attendant habeas corpus cases brought him 





* Ryan also tried a good number of cases before justices’ courts, the Milwaukee 
a and Municipal courts, the Milwaukee County Court and various circuit courts 
in state. 

" Actions taken mostly under the common counts and, in good part, uncontested. 

*In his complaint in Ryan v. The Milwaukee and Minnesota Railroad Co., 
Circuit Court for Milwaukee County, Equity, No. 27 (1859), and Circuit Court for 
Dane County, Equity, No. 10 (1860), Ryan stated that his income from May 1 to 
Nov. 1, 1858 was $14,254. He added that from Nov. 1, 1858 to May 1, 1859 it was 
psery When the $6,500 paid him by Sage is added to these amounts the total is 

6,334. 

* Triat or IMPEACHMENT oF Levi Huspext (Leland ed. 1853), and Sanborn, The 
Impeachment of Judge Hubbell, Procrepincs oF THE WISCONSIN STATE HisTORICAL 
Soctrety 194-213 (1905). 
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new fame and enmity plus an alleged $1,000 for each effort.*° In 1859 
he appeared as special prosecutor in the spectacular trial of Booth for 
seduction which ended in a hung jury." 

Democrat Ryan showed his devotion to principle above party when 
he acted, in 1856, as counsel for Republican Coles Bashford in the 
latter’s successful quest for title to the usurped office of Governor.'? 
Similarly, in 1860, he aided in the prosecution of forgery charges 
against the Democratic city comptroller and clerk of Milwaukee. 
In 1863, when he was showing his high moral courage as the leader 
of the Wisconsin Democracy, he argued successfully in the state su- 
preme court against the constitutionality of President Lincoln’s sus- 
pension of the writ of habeas corpus.'* Shortly thereafter, the same 
court refused to agree with his able argument that the federal militia 
draft law contained an unconstitutional delegation of legislative power 


to the executive.” 
After a devastating political defeat in 1863, Ryan’s business and 


income dropped perceptibly.1° The paucity of his post-war practice 


* For the federal cases, see United States v. Booth, United States District Court 
(Wisconsin), Criminal, No. 1 (Jan. Term, 1855), and United States v. Rycraft, 
United States District Court (Wisconsin), Criminal, No. 4 (July Term, 1854). For 
the state cases, see Jn re Sherman M. Booth, 3 Wis. *1 (1854), Ex parte Sherman M. 
Booth, 3 Wis. *145 (1854) and Jn re Booth and Rycraft, 3 Wis. *157 (1855). The 
history of this great controversy is best to'd in Mason, The Fugitive Slave Law in 
Wisconsin, with Reference to Nullification Sentiment, PROCEEDINGS OF THE WISCON- 
stn State Historicat Society 117-144 (1895). For a report on Ryan’s fee for each 

appearance, see letter of Levi Hubbell to editor, Milwaukee Daily Wisconsin, Sept. 
18, 1855. 

i TRIAL OF SHERMAN M. BoortH ror Sepuction (1859). 

Tre TRIAL IN THE SUPREME CouRT . . . CONTESTING THE RIGHT TO THE OFFICE 
or Governor or Wisconsin (1856); Attorney General ex rel. Bashford v. Barstow, 
4 Wis. 567 (1855). 

* Milwaukee Daily Wisconsin, Mar. 20, 1860, and Milwaukee Daily Sentinel, Aug. 
24, 1860. 

“ In re Kemp, 16 Wis. *359 (1863). 

* In re Griner, 16 Wis. *423 (1863). Among important trial court cases in which 
Ryan appeared, the fo'lowing deserve mention: The Radcliff murder trial, in which 
Ryan aided the prosecution in an unsuccessful attempt to convict a man whose con- 
fession of guilt to his attorneys was known before the trial to both the judge and 
the prosecution but could not be commented on because it had been made in pro- 
fessional confidence. State v. Radcliff, Circuit Court for Mi'waukee County, Crim- 
inal, No. 2 (May Term, 1851). For account of trial, see Milwaukee Daily Sentinel 
and Milwaukee Daily Free Democrat, Feb. 27, 28, Mar. 1-20, 1852. The Rawson 
habeas corpus case, wherein Ryan’s argument prevented a delinquent woman from 
regaining possession of a child. Daily Milwaukee News, Aug. 25-30, Sept. 3, 1858, 
and Milwaukee Daily Wisconsin, Sept. 28, Oct. 16, 1858. The Dilworth bastardy 
case, in which Ryan successfully defended a young curate. Daily Milwaukee News, 
May 9-18, 24, June 7, 9, 11, 1871. 

Ryan's reported income under the federal income tax in 1863 was $2,841. The 
writer was unable to locate any returns for 1864, 1865 or 1866. However, the re- 
turns for 1867, 1868, 1869, show no listing for Ryan, indicating he did not earn 
enough to surpass the expense allowances and the individual exemption of $1,000. 
Daily Milwaukee News, Mar. 19, 1865; May 9, 1868; Apr. 22, Dec. 21, 1869. Ryan’s 
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is best indicated by the fact that the writer could find only 15 cases 
in which he participated from 1866 through 1869. Reduced to a level 
of genteel poverty by 1870, he ran successfully for the office of Mil- 
waukee City Attorney—a job paying about $2,500 annually, which 
he would have scorned in earlier years.‘7 Serving in this capacity for 
three years, he appeared for the city in many cases before the state 
supreme court besides codifying city ordinances and writing many able 
opinions for the common council. Then, too, of great importance for 
an understanding of his later career as chief justice, was his unsuccess- 
ful attempt in Yates v. Milwaukee,** in 1870, to convince the United 
States Supreme Court that on questions of state law involving riparian 
land rights, decisions of the highest state court were controlling upon it. 


Railroad Cases 


There are three main stages discernible in the impact of the rail- 
road on Ryan’s law practice, each of which reflects historical aspects 
of the development of Wisconsin railroads: firstly, his work against 
the roads in the early construction days in land condemnation and 
tax exemption cases; secondly, his rather desultory service as a com- 
pany counsel in the difficult days following the panic of 1857, involv- 
ing foreclosures, reorganizations and consolidations; and thirdly, his 
defense of local units of government in cases involving bonds issued 
to railroads which failed short of construction. Each of these phases 
will be examined in turn. 


Work against railroads 


As early as 1850 Ryan defended clients allegedly aggrieved by the 
construction of railroads, appearing in six appeals from reports of 
commissioners appraising damages for land condemnations by railroad 
companies. When one of them reached the state supreme court the 
following year, Ryan, whose locofocoism rendered him suspicious of 
all corporations, warned against “the insolence of power,” and pleaded 
with the court to distinguish between the state “with its legal pre- 
sumption of justice,” and a mere corporation, when weighing the 
power of eminent domain. His able brief and argument in this lead- 





real estate holdings declined in value from $15,000 in 1860 to $7,500 in 1870. His 
property, in 1870, was heavily mortgaged and subsequently sold at a sheriff’s sale 
in 1872. 1 US. Census: Muwauxkee County 60 (1860). 

See Ryan’s letter to the Milwaukee Democratic Convention requesting nomina- 
tion in Daily Milwaukee News, Apr. 3, 1870 and Milwaukee Sentinel, Apr. 4, 1870. 
The salary of the Milwaukee City Attorney for 1869-70 was $2,400 and for 1871-72, 
$2,680. No records are available for 1870-71. 

77 U.S. (10 Wall.) 497 (1870). 9 
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ing case were compelling enough to give him victory on all the points 
in contention except one.?® 

Ryan became concerned with tax exemption of railroad companies 
in 1854 when the legislature passed a law requiring them to pay to 
the state one percent of their earnings and exempting them from all 
other taxation. Retained by the board of supervisors of Waukesha 
County, he advised that the act was violative of the uniformity clause 
of the state constitution.2° The next year the supreme court rejected 
his somewhat stilted argument and declared the Waukesha tax on rail- 
roads invalid.” 

Because the 1855 case was unreported and no official opinion written, 
the court, which by 1859 had a turnover of two in its membership of 
three, retreated in a series of cases culminating in a decision in 1860 
declaring the exemption act invalid under the uniformity clause.” 
Two years later, the court declared invalid an entire local property tax 
containing a provision exempting railroad property.22 When a mo- 
tion for a rehearing was granted, Ryan, alarmed that the judges might 
again reverse themselves, admonished them that confidence in judicial 
protection had been weakened by their vacillation. He charged bitterly 
that the outcry against the court’s just decisions was “the clamor of 
untaxed wealth, its agents, attorneys and hangers-on; of free holders 
of stock and free riders of railroads.”** His words were of no avail ; 
early in 1863 the court, though agreeing with him on the merits, re- 
turned to the 1855 decision on the plausible basis of stare decisis.* 
The court’s course was dictated by the compelling fact that all taxa- 
tion in the state since 1855 had been premised on the assumption that 
the act of 1854 was valid.”* 


Work for railroads 
Ryan’s first contact with the La Crosse and Milwaukee Railroad 
Company occurred in 1856 when his aid was solicited by leaders of 





See summary of Ryan brief included in report of The Milwaukee & Mississippi 
Railroad Company v. Eble, 3 Pin. 334, 340 (Wis. 1851). 

* For a reprint of Ryan’s opinion, see Waukesha County Democrat, Dec. 6, 1854. 

™ Mi'waukee and Mississippi Railroad Co. v. Board of Supervisors. of the County 
of Waukesha (1855), which, though not officially reported, was later printed in a 
tape by the reporter in Knowlton v. Supervisors of Rock County, 9 Wis. *410, *431 

1859). 

*See Knowlton v. Supervisors of Rock County, 9 Wis. *410 (1859); Weeks v. 
Milwaukee, 10 Wis. *242 (1860) ; State ex rel. Att’y Gen. v. Winnebago Lake & Fox 
River Plankroad Co., 11 Wis. *35 (1860). 

* Kneeland v. Milwaukee, 15 Wis. *454 (1862). 

* Brief for Appellant on rehearing, Kneeland v. Milwaukee, 15 Wis. *454 (1862). 
Kneeland v. Milwaukee, 15 Wis. *454, *467 (1862). 

=nn a full discussion of the background of the railroad tax cases, see Hurst and 

Brown, The Perils of the Test Case, 1949 Wis. L. Rev. 26. 
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an “association” formed to procure a huge land grant from the legis- 
lature. At their meeting, Ryan promised Moses Strong to render 
services to the end of obtaining the grant in exchange for $1,000, plus 
company stock. Strong paid him $550 at once, promising to pay the 
balance at the coming session of the legislature. In case the “associ- 
ation” broke up before the session began or if it did not apply for the 
grant, Ryan agreed to regard the money advanced by Strong as a debt, 
to be paid off probably in legal services to the La Crosse Company.”* 

Ryan never joined the “association” nor was his name listed in a 
subsequent report of a legislative investigating committee as a holder 
of any of the company’s securities.2** There is no reason to believe 
that he was a party to the group’s wholesale bribing of a majority of 
the legislators, the Governor and other high state officials. Probably 
his job was to have been that performed by any present day respectable 
lobbyist, and the rendering of legal service. Whatever the duties, he 
performed little or none of them; in 1858, while Ryan was serving 
as counsel to the financially depressed La Crosse Company, Strong 
sued him without success for the money originally exchanged, listing 
it as an unpaid debt.”® 

In February of 1859 Ryan was retained as counsel by William 
Barnes of Albany, N.Y., the trustee of the third mortgage bondholders 
of the La Crosse Company, to aid in foreclosure proceedings. Shortly 
thereafter, the two men drew up an act which, as passed by the legis- 
lature, authorized the trustee of a railroad mortgage to bid in for the 
benefit of the bondholders at any sale of the mortgaged property.®° 
Subsequently, when the property was advertised for sale in a non- 
judicial foreclosure, the beleaguered company offered no opposition. 
However, its judgment creditors reacted vigorously and Ryan devoted 
his energies to fending off injunctions in various parts of the state. 
Working prodigious!y, he amassed an overwhelming amount of docu- 
mentary evidence, affidavits and exhibits and procured dissolutions or 
withdrawals in each case.*! Finally, on May 21, Barnes, acting as 
auctioneer, bid in the property himself, as trustee, on a non cash basis 
for $1,593,333.33. Thereupon Ryan drew up the articles of incorpora- 





™ See deposition of Isaac Woodle, Jan. 14, 1859, in record of Strong v. Ryan, Cir- 
cuit Court for Milwaukee County, Law, No. 145 (Dec. Term, 1858). 

™ Report of the Joint Select Committee to Investigate into Alleged Frauds and 
Corruption in the Disposition of Land Grants, Wis. S.J. app., pp. 9, 10 (1858). 

*Strong v. Ryan, Circuit Court for Milwaukee County, Law, No. 145 (Dec. 
Term, 1858). 

* Wis. Laws 1859, c. 10. 

"For a description of Ryan’s work in these cases, see the depositions of E. G. 

Ryan, William Barnes and Russell Sage, Transcript of Record, James v. Railroad 
Co., 73 US. (6 Wall.) 752 (1867). 
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tion of the Milwaukee and Minnesota Railroad Company, to which 
Barnes conveyed all rights, title and interest in the old road, and whose 
stock was offered to the third mortgage bondholders in exchange for 
their bonds.®? 

At the end of May, 1859, Ryan was dropped as counsel to the Min- 
nesota Company. He later stated his belief that he was removed be- 
cause he would not assent to a change in the relations of the company 
with Selah Chamberlain, who then had possession of the road under a 
prior lease.** Still later, he stated he resigned because he became satis- 
fied that the board of directors was acting under advice hostile to the 
interests of the stockholders and because he did not receive payment 
for past services.*4 

In July, 1859, Ryan sued Barnes for the value of his services. 
Shortly thereafter he also sued Russcll Sage, the president of the new 
company, complaining that Sage illegally collected assessmen‘s for 
a special fund set up in pursuance of a clause in the articles of incor- 
poration to pay the foreclosure expenses, made no account thereof, 
and neglected to report on or pay the foreclosure costs.* 

When the Barnes suit came to trial in November, Ryan asked a total 
of $11,900, claiming his services to have been worth $12,900, but ad- 
mitting a previous payment of $1,000. Taking cognizance of his la- 
borious work and the est‘mates of various attorneys, the jury evalu- 
ated his services at $7,000, plus the $1,000 previously paid him.* 
Armed with this judgment, Ryan then pressed his suit against Sage 
with such tenacity that the evasive capitalist, after twice being arrested 
and once found guilty of contempt, finally agreed out of court to pay 
him $6,500.37 

The part played by Ryan as counsel to Barnes warrants careful 





* Ibid. See also Conarp, History OF MILWAUKEE 217-219 (1895); Cary, THE 
ORGANIZATION AND History OF THE CHICAGO, MILWAUKEE & ST. PAUL RAILWAY 
Company 26-29, 68, 212, 213 (1896). 

*See Ryan’s complaint in Ryan v. Milwaukee and Minnesota Railroad Co., Cir- 
cuit Court for Milwaukee County, Equity, No. 27 (1859), and Circuit Court for 
Dane County, Equity, No. 10 (1860). 

™ See Ryan’s deposition in Transcript of Record, James v. Railroad Co., 73 US. 
(6 Wall.) 752 (1867). 

* Ryan v. Milwaukee and Minnesota Railroad Co., Circuit Court for Milwaukee 
cont Equity, No. 27 (1859), and Circuit Court for Dane County, Equity, No. 10 

* Ryan v. Barnes, Circuit Court for Milwaukee County, Law, No. 65 (1859). 

* Sage’s evasive tactics are related in the record of Ryan v. Milwaukee and Min- 
nesota Railroad Co., Circuit Court for Milwaukee County, Equity, No. 27 (1859), 
and Circuit Court for Dane County, Equity, No. 10 (1860). See also Conarp, op. 
cit. supra note 32, at 217. On the final payment to Ryan, see deposition of William 
Barnes in Transcript of Record, James v. Railroad Co., 73 U.S. (6 Wall.) 752 (1867). 
See also Daily Argus and Democrat, May 16, 1860. 
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consideration in view of the fact that in 1867 the United States Su- 
preme Court held that the sale under the foreclosure of the Barnes 
mortgage was fraudulent and ordered it set aside.** First, it must be 
said that the proceedings were all legally proper; the court held that 
there was fraud in fact. Secondly, charges of fraud were considered 
and rejected by at least two state courts in the injunction cases preced- 
ing the sale. Thirdly, the federal circuit court had, by an even division, 
dismissed the charges of fraud. Fourthly, Justice Samuel Miller, who 
sat on the circuit court and had a first hand knowledge of the complexi- 
ty and deviousness of the struggle for control of Wisconsin railroads, 
disagreed with the decision of the supreme court.®® Fifthly, the writer, 
after examining the voluminous case records in this and related cases, 
has come to the conclusion that Ryan most probably acted throughout 
in the belief that his course was correct and the motives of the trus- 
tee and the company directors, proper. It ought also be added in 
extenuation that Russell Sage, the motive force behind the charges 
of fraud and the prime initiator of the legal action, was, in 1859, the 
most influential and largest bondholder demanding foreclosure and 
sale.*° 





™ James v. Railroad Co., 73 U.S. (6 Wall.) 752 (1867). 

“For Miller’s views on the Wisconsin railroad situation, see his letter to Will 
Ballinger, Aug. 27, 1868, quoted in Farrman, Mr. Justice MILLER AND THE SUPREME 
Court 1862-1890, 240-241 (1939). 

“ The following chronology of events casts light on the machinations of Sage in 
his attempt to build a railroad empire in Wisconsin: 1. On Oct. 5, 1858, in United 
States District Court, Edwin Litchfield recovered a judgment against the La Crosse 
Railroad Company for $26,353.51. 2. In late 1858, Sage received $165,000 in third 
mortgage bonds in trust from the directors of the La Crosse Company to pay cer- 
tain of the company debts (N. P. Stanton, the company president, later testified that 
he thought the Litchfield judgment was included in the debts). Around that time he 
also received $80,000 in third mortgage bonds in satisfaction of a judgment he had 
obtained against the same company. 3. Sage headed a list of bondholders who, on 
Feb. 11, 1859, requested Barnes to foreclose the mortgage. 4. After Litchfield started 
court proceedings asking for an injunction restraining a sale of the company under 
the foreclosure, Sage, speaking for himself and the bondholders he represented, 
on May 3, 1859, bought the judgment from Litchfield for an equal amount of third 
mortgage bonds or, if the road were sold, stock in the new company, to be delivered 
within a year. 5. Sage was present at the sale of the road by Barnes and thereafter 
became president of the newly formed Milwaukee and Minnesota Railroad Company, 
serving in that capacity for about two years. 6. In December of 1859, bills were filed 
in the United States District Court requesting foreclosure of the prior mortgages on 
the La Crosse road. 7. On Dec. 21, 1859, Sage, while president of the Milwaukee and 
Minnesota Company, delivered $25,000 in third mortgage bonds to Litchfield in pay- 
ment of the Litchfield judgment. 8. Sage increased his financial interest in the prior 
mortgages and became a leading figure in a group organized to purchase the western 
division of the old La Crosse road under the foreclosed land grant mortgage. (This 
group iater formed the Milwaukee and St. Paul Railway Company.) 9. Determined 
to eliminate the Milwaukee and Minnesota Railroad and its equity of redemption, 
Sage on Apr. 14, 1863, sold the Litchfield judgment to F. P. James (another figure in 
the above-mentioned group, who later became a director of the St. Paul Company), 
“in consideration of one dollar and of the agreement” of James. 10. On Apr. 20, 1863, 
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The struggle for control and consolidation of the railroads which 
raged most bitterly in Wisconsin in the 1860’s left further imprint on 
Ryan’s practice. In 1863, on behalf of certain eastern railroad sup- 
pliers who had taken “land-grant” bonds of the old La Crosse Com- 
pany in payment, he unsuccessfully opposed a petition in the federal 
circuit court requesting that the receiver of the road deliver the prop- 
erty and rolling stock of its western division to the newly formed 
Milwaukee and St. Paul Railroad Company.*! In 1867, in two cognate 
cases, he argued unsuccessfully before the United States Supreme Court 
that the St. Paul Company be ordered to adjust the suppliers’ outstand- 
ing equity on the foreclosure of the second mortgage.*? In 1866, How- 
ever, he headed a group of eminent Milwaukee attorneys who, at the 
request of Alexander Mitchell, president of the St. Paul Company, 
drew up a lengthy answer to the ingenious franchise theory advanced 
by Matt Carpenter, who then served as counsel to the Milwaukee and 
Minnesota road.** That same year, he aided John Cary, counsel for 
the St. Paul road, in arguing unsuccessfully in the United States Su- 
preme Court against Carpenter’s demand that part of the old La Crosse 
road and its rolling stock be handed over to the Minnesota Company.“ 
Defending municipalities in bond cases 

Railroad development in Wisconsin in the 1850’s was financed, in 
part, by bonds issued by local units of government in exchange for 
the stock of nascent railroad companies.*° In many instances the rail- 





James, as a judgment creditor of the La Crosse road, filed a bill in the United States 
Circuit Court to invalidate the sale of the La Crosse road under the Barnes mortgage. 
11. Under the foreclosure of the land grant mortgage, the western division of the La 
Crosse road was sold on April 27, 1863, to purchasers who thereupon o 
the Milwaukee and St. Paul Railway Co. (Sage was a central figure in the group). 
12. In 1867, the United States Supreme Court invalidated the sale under the Barnes 
mortgage. That same year, the St. Paul road came into possession of the entire road. 
Quaere: If the bonds used by Sage to pay Litchfield came from the assets of the Mil- 
waukee and Minnesota Company while he was its president, was not the judgment 
extinguished? If they came from the $135,000 in bonds given to Sage in trust to pay 
debts of the La Crosse Company, was it not likewise extinguished? If, as Sage 
claimed, they came from the $80,000 in bonds personally owned by him, was it not 
true that at the time of the purchase he was acting in a fiduciary capacity for the 
directors of the La Crosse road, and at the time of the payment he was president of 
the Minnesota Company? In any case, should not the court have regarded the 
judgment as extinguished? See Transcript of Record, James v. Railroad Co., 73 U.S. 
(6 Wall.) 752 (1867); see also, Transcript of Record, Barnes v. Chicago, Milwaukee, 
and St. Paul Railway Co., 122 U.S. 1 (1886). 

“ Bronson, Soutter and Knapp, trustess v. La Crosse and Milwaukee R.R. Co., 
US. District Court (Wisconsin), Chancery (1863). 

“Vose v. Bronson, 73 U.S. (6 Wall. } 452 (1867); Crawshay v. Soutter and 
Knapp, 73 US. (6 Wall.) 739 (1867). 
“Reprinted in Daily Milwaukee News, Jan. 24, 1866. 

“ Ex Parte Milwaukee Railroad Co., 72 U.S. (5 Wall.) 825 (1866). 

“See Rice, Earty History oF THE Cx1caco, MILWAUKEE AND ST. Paut RAILWAy 
Co., c. 4 (unpublished thesis in University of lowa Library 1938). 
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roads failed after having disposed of the bonds to third parties who, 
when interest payments were not met by the distressed communities, 
promptly sought redress in the courts. Throughout the early 1860's 
Ryan busied himself in defending the board of supervisors of Iowa 
county in a host of suits brought in federal court by the holders of 
bonds issued by the county to aid in the construction of the ill-fated 
Mineral Point Railroad Company. He contended that the bonds 
were sold by the railroad at a low price; that the legislative act al- 
lowing issuance of the bonds was not passed by the yeas and nays 
of both houses ; that the act was invalid because it was a general law 
which had not been published as required by the constitution. He also 
attempted cross actions in equity to compel the bondholders to relin- 
quish the bonds. In all these efforts he was dismally unsuccessful 
against the arguments of Matt Carpenter, attorney for the bond- 
holders.* 

The United States Supreme Court put its stamp of approval on the 
liability of the hapless board in 1865 in the Havemeyer case.** Carpen- 
ter, for the bondholders, maintained that the secretary of state and the 
attorney general of Wisconsin had both deemed the law a local act as 
had the state supreme court on one occasion.** Ryan relied upon five 
later, and more definitive, decisions of the same court holding such 
acts to be general laws.*® Reminding the court that it highest duty 
was “to guard well the boundaries between state and federal author- 
ity,” and recalling the unwarranted defiance of federal law by the 
Wisconsin high court in the Booth cases, he prayed the justices “not 
to retaliate, by overruling the decisions of the State Court, and violat- 
ing the State Constitution by construction.”*° 

Justice Swayne, for the court, pushed aside the more recent Wis- 
consin decisions and on the basis of the Gelpcke doctrine,®! held the 
law valid as a local act as construed by the highest state authorities 
at the time the bonds were issued. 

In 1865, in a similar case, Carpenter, again representing aggrieved 





“The twenty-nine cases can be found sub nom. Board of Supervisors of Iowa 
County, in records of U.S. District Court (Wisconsin) and U.S. Circuit Court (Wis- 
consin ), for 1860, 1861 and 1862. 

“ Havemeyer v. Iowa County, 70 U.S. (3 Wall.) 294 (1865). 
* See Hewitt v. Town of Grand Chute, 7 Wis. *282 (1858). 
” See, especially, State ex rel. Cothren v. Lean, 9 Wis. *279 (1859); Clark v. Janes- 
ville, 10 Wis. *135 (1859) ; In re Boyle, 9 Wis’ #264 (1859). 
a Brief for appellant, Havemeyer v. Iowa County, 70 U.S. (3 Wall.) 294 (1865). 
In Gelpcke v. City of Dubuque, 68 U.S. (1 Wall.) 175 (1863), the court held that 
if a contract, when made, was valid by the constitution and laws of a state as then 
expounded by the highest authorities whose duty it was to administer them, no sub- 
a by the legislative or judicial branch of the state could impair its 
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bondholders, asked the Wisconsin Supreme Court to issue mandamus 
to compel both the town and city boards of Beloit to levy a tax on 
property to pay overdue interest coupons. The melancholy facts 
showed that the town board had subscribed to $100,000 of stock of 
the Racine, Janesville and Mississippi Railroad Company in exchange 
for town bonds. The city board was brought in as a defendant be- 
cause, in the interim, the city was carved out of the town’s territory. 
Ryan, with H. L. Palmer, argued for the local governments. The 
court granted their motion to vacate a rule to show cause as far as 
the city government was concerned but denied it as to the town.™? 
Anticipating defeat, the members of the town board, except for the 
chairman, refused to serve. The following year, the chairman an- 
swered in court that he had no authority to levy a tax independently 
of the board. After Carpenter demurred, the court held that persons 
who refused to serve after having been elected supervisors, could not 
be treated as supervisors de facto, and refused to issue a writ of 
mandamus.*8 ; 

Ryan and Palmer opposed Carpenter in the United States Supreme 
Court in four cases involving the same issue in 1868. Victory went to 
Carpenter in the first three, but in the final case the court divided evenly 
after reviewing the lower federal court decision refusing to enforce 
a judgment against a non-existent board.™ 

As Milwaukee City Attorney, Ryan was again faced with this diffi- 
cult question. Holders of bonds issued by the city in exchange for 
stock of the Milwaukee and Beloit Railroad Company and the Mil- 
waukee and Superior Railroad Company brought suit upon a default 
of payments. Ryan was of the opinion that the city was neither legally 
nor morally liable to honor bonds from which it had never received 
any advantage, especially since they were in the hands of speculators 
who took them wi. full notice of the defense of the city. Conced- 
ing that the bonds were a blot on the city’s record, he, along with a 
committee of municipal officials, recommended payment of fifty per- 
cent of the principal.™ 

After losing in the lower federal court, the bondholders appealed to 
the United States Supreme Court. Appearing for the city, Ryan main- 





™ State ex rel. Carpenter v. Supervisors of Beloit, 20 Wis. 85 (1865). 
ms «, State ex rel. Carpenter v. Supervisors of the Town of Beloit, 21 Wis. *280 (1866). 
ter was successful in Morgan v. Town Clerk, 74 U.S. (7 Wall.) 610 
cman ; Morgan v. Town of Beloit and City of Beloit, 74 U.S. (7 Wall.) 613 (1868) 
and Beloit v. Morgan, 74 US. (7 Wall.) 619 (1868). The final case, Morgan v. 
Town of Beloit, 19 L. Ed. 508 (1870) is not reported in the official United States 


reports. 
Daily Milwaukee News, Dec. 6, 1870. 
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tained that the law upon which the bond issues were based was limited 
to companies existing at the time of its passage and neither of the above 
companies was then organized. He implored the justices to rebuke 
speculators “who assume that, because this court has frequently sus- 
tained the right of recovery on municipal bonds, it has become a mere 
court of claims for Wall Street, and will enforce payment of any 
unauthorized and fradulent security of the class, of which Wall Street 
can get possession.”** His eloquence was in vain; the court ruled in 
favor of the bondholders and Ryan returned to Milwaukee reinforced 
in his growing suspicion that the high court was predisposed in favor 
of the arguments of speculators.** 

Ryar.’s own deeply rooted predispositions against the political power 
of aggregate wealth were probably strengthened early in 1872 when 
the powerful railroad lobby successfully pushed a bill of dubious 
value to local governments through the pliant legislature.°* This law 
permitted local governmental aid to railroads even when they did not 
pass through or terminate in the locality concerned. An even more 
controversial provision made it the duty of the clerk of any local 
government to order an election upon any proposition that might be 
submitted to him without consulting the local governing board. The 
Milwaukee City Clerk, bewildered as to his duties, applied to City 
Attorney Ryan for an opinion. In reply, the latter, after reprimanding 
the railroads and the legislature, expressed doubt as to the power of 
the legislators to deal with municipal corporations as “pure democra- 
cies” by wholly disregarding their legislative bodies. He denied that 
the legislature could constitutionally delegate to the railroads the 
power to call elections, emphasizing also the great burden on the care 
and attention of the people and the finances of the community. Taking 
full responsibility, he advised the clerk that whenever any railroad 
proposition was received by him, to call it to the attention of the 
mayor so that the common council could be convened to consider and 
act upon it.5® 

Ryan’s firm stand in favor of the public interest in this instance 
was recognition of a growing storm which perceptive men like him 
saw gathering on the horizon. Having served the general tax payer 
in so many instances ranging from the railroad land condemnation, 
tax exemption and government bond cases, through a valuable school- 





™ Brief for Appellees, James v. Milwaukee, 83 U.S. (16 Wall.) 159 (1872). 

* James v. Milwaukee, 83 U.S. (16 Wall.) 159 (1872). See also letter from Ryan 
to editor, Milwaukee Sentinel, Nov. 30, 1872. 

” Wis. Laws 1872, c. 182. 

Opinion reprinted in Milwaukee Sentinel, June 3, 1872. 
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ing period as attorney for the state’s largest city, he was well qual- 
ified to go beiore the university law graduates the next year and de- 
fine the issue which would soon confront the state—‘“Which shall 
rule—wealth or man.”®° 


SKILLS AND TECHNIQUES 


A review of Ryan’s law practice makes it apparent that, like most 
of his contemporaries at the bar, he was no specialist. On successive 
days he could be defending in a foreclosure action, preparing a brief 
upholding the constitutionality of the fugitive slave law and prose- 
cuting a criminal case. Unlike most of his contemporaries, however, 
he showed marked ability in whatever forum or capacity he appeared. 

His vast knowledge of English and American law and legal history, 
coupled with his broad general knowledge, gave him the reputation 
of knowing “more law than the judges, more theology than the clergy, 
and more materia medica than the doctors.”’* 

He was able to use this great learning effectively in his practice 
because he early developed tools by which he could best express him- 
self. Believing that every word must be chosen carefully to convey 
the precise meaning intended, he always kept close at hand a goodly 
number of dictionaries, both legal and general.®*? His vaunted literary 
style was the product of much study, patient practice and his exper- 
ience as a newspaper editor. 

Coming from a race with a gift for oratory, wit and conversation, 
he cultivated a speaking style and command of language which was 
such that at the height of his career the thoughts generated in his agile 
mind flowed spontaneously and flawlessly from his lips in a perfect 





® After scoring the St. Paul Road for trifling with the sovereign power of the 
state, Ryan said: “But there is looming up a new and dark power. I cannot dwell 
upon the signs and shocking omens of its advent. The accumulation of individual 
wealth seems to be greater than it ever has been since the downfall of the Roman 
Empire. And the enterprises of the country are aggregating vast corporate combi- 
nations of unexampled capital, boldly marching, not for economical [sic] conquests 
only, but for political power. . . . For the first time really on our politics money is 
taking the field as an organized power. . . . The question will arise and arise in your 
day, though perhaps not fully in mine, ‘Which shall rule—wealth or man; which shall 
lead—money or intellect; who shall fill public stations—educated and patriotic free 
men, or the feudal serfs of corporate capital’.” For text of address, see Milwaukee 
Sentinel, Aug. 3, 1873. 

“THomson, A Portticat History OF MILwAUKEE 89 (1900). 

“See Remarks of Wm. F. Vilas, Esq., 50 Wis. 23, 27 (1880). Ryan’s personal li- 
brary contained eleven different English dictionaries, ten foreign language diction- 
aries, three law dictionaries, and three tools of the craftsman, Crabbs Synonyms, 
Roget's Thesarus and Soule’s Dictionary of English Synonyms. 

Ryan founded and edited the short-lived Chicago newspaper, The Tribune, 
from April 4, 1840 to Aug. 21, 1841. 
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marriage of words and ideas. At no time was this better demon- 
strated than during the Hubbell impeachment trial when the clerk, 
reading the journal of the previous day, droned, “Mr. Ryan com- 
menced the argument for the persecution.”® With his face flushed 
and his large eyes fairly popping from their sockets, Ryan retorted 


immediately to the laughing Senators: 


. .« . [had supposed . . . that when the Assembly . . . in the 
execution of its high constitutional duty, had brought here this 
array of terrible accusation and substantiated it as such charges 
were never before substantiated, in all the solidity of living proof, 
that neither the Assembly nor this Court nor the spirit of public 
justice, would be here insulted, whether in dull jest or stupid 
blunder, by the sinner’s cant of persecution. Sir, if ever such 
prosecution was just, this is holy. It is prosecution based upon 
the eternal principles of right, prosecution challenged by the pol- 
lution of the seat of justice, invoked by the majesty of justice 
upon the traitor who prostituted it in its own temples; prosecu- 
tion for the violated rights, the broken trust, the blasted hopes, 
the desecrated homes, the dishonored fame, of the second judicial 
circuit. They have invoked prosecution of the Assembly ; and the 
Assembly is here in the spirit and dignity of constitutional 
prosecution. If persecution be here, it is persecution prosecuted 
at your bar.® 
At times, however, the taunting sarcasm of the journalist and the 
unrestrained rhetoric of the politician, intruded in the briefs and 
especially the arguments of the lawyer. As a consequence, not only 
do the latter reflect Ryan’s erudition, accomplished style, superior rea- 
soning power, and extraordinary ability to examine and distinguish 
a broad range of cases, but his personal and political convictions and 
prejudices as well. When writing his first, and most famous, opinion 
in the railroad cases in 1874 as Chief Justice, he admitted that for the 
first time in running down a general principle of law to its end, he 
was impersonal.® 

Contemporary observers noted that Ryan’s great intellectual pride 
impelled him periodically to turn from the elementary propositions 
upon which his case rested, to construct elaborate and impressive 
structures of logic or even sophistry.** Consequently, he lost cases 
which he might have won had he not departed from the obvious. His 
great tactical error in his concluding speech in the Hubbell impeach- 





my or InpeACcHMENT OF Levi HusseEtt 658 (Leland ed. 1853). 
Ibid. 

“Letter from Ryan to John Orton, Aug. 16, 1874, Orrow Papers (Wisconsin 
State Historical Library). 

“ Reep, Toe BENCH AND Bar or WISCONSIN 464 (1882). 
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ment trial lay in the fact that instead of concentrating upon the few 
charges on which there was a possibility of conviction, he spoke at 
great length upon almost all the specifications. 

On the trial court level his technical proficiency in civil actions gave 
him the reputation of being “one of the most accurate and accom- 
plished common law pleaders in the state.”®® His lucid presentations 
of the facts of a case were thought by one admiring contemporary to 
be equal to the argument of any other lawyer.”° 

In equ‘ty cases, nowhere is his indefatigable and thorough pre-trial 
preparation better illustrated than in the aforementioned injunction 
suits brought to prevent the sale of the La Crosse railroad under the 
Barnes mortgage. So impressive was his evidence that opposing coun- 
sel, Matt Carpenter and William P. Lynde, when confronted with 
it, allegedly told the court that it would be useless for them to waste 
time in the argument of the motion. 

As previously indicated, Ryan was not a truly successful jury law- 
yer, being more adept before appellate courts where he could dis- 
cuss principles with clarity and profundity. As James Jenkins ob- 
served, Ryan “could move masses upon great public questions, but he 
had not the art of reaching the individual” nor could he tether his ter- 
rible temper.?* Although he was a scourge in closing a case before 
a jury as a criminal prosecutor, he did the job so well in some in- 
stances, that he probably brought the jury to sympathize with the de- 
fendant on the theory that no man should be punished twice. 

An examination of Ryan’s closing speech to the jury in the Booth 
seduction trial will give us a better understanding of his techniques 
and shortcomings."* Opposing Ryan and the district attorney as coun- 
sel for the defense were Matt Carpenter and H. L. Palmer. But the 
real test of skill was between the feuding erstwhile partners, Ryan and 
Carpenter. As a criminal lawyer, Ryan was popularly considered the 
ideal prosecutor ; Carpenter, the ideal defense attorney. Ryan usually 
appealed to holy writ and reason, and aimed at exciting a horror of 
vice and injustice in a jury, by invoking the moral code as it is writ- 
ten and talking of men as they should be; Carpenter’s tactics were to 





Sanborn, The Impeachment of Judge Hubbell, ProceEDINGS OF THE WISCONSIN 
Strate Historicat Liprary 194, 204 (1905). 
™ Resolutions of the Milwaukee County Bar on Ryan’s death, 50 Wis. 35, 36 

1880). 

See Remarks of A. R. R. Butler, Esq., 50 Wis. 33, 34 (1880). 

"See Ryan’s deposition in Transcript of Record, James v. Railroad Co., 73 US. 
(6 Wall.) 752 (1867). 

™ Jenkins, Edward George Ryan—Lawyer, Jurist, Scholar, 9 Reports or WIs. 
Srate Bar Ass’n 236, 243 (1909-11). 

™ TriaL oF SHERMAN M. BootH For SEDUCTION 205-280 (1859). 
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appeal more to the heart and to charity, speaking to juries as com- 
posed of men with infirmities similar to those possessed by the ac- 
cused."* 

The trial opened in July, 1859, and the lurid details of the testi- 
mony occupied the attention of all Milwaukee. Carpenter summed 
up first for the defense, speaking a total of five and one-half hours. 
After chiding Ryan for acting as counsel in an accompanying civil 
suit against Booth as well as criminal prosecutor, he claimed that 
Booth was being prosecuted for political reasons as “the great cham- 
pion of Republicanism.” He praised the district attorney for being 
“fair and calm” and not trying to force a conviction, but he would not 
say the same for Ryan. 

Looking at the statute upon which the prosecution of Booth was 
based, he told the jury that four elements had to be proven. First, that 
the fourteen year old girl in question, had previously been of “chaste 
character ;”” second, that seduction—the use of fraud and artifice— 
had occurred; third, that there was an illicit connection; and fourth, 
that the defendant was married. 

In exam‘ning the first point, he used the definition of “chaste” in 
Richardson’s dictionary—‘“pure, uncorrupted, uncontaminated, not 
spotted, blemished, tarnished, or sta'ned by any action, passion or affec- 
tion which can pollute either mind or body.” On this basis, he empha- 
sized that chastity must be in the mind as well as the body. Testimony 
had been adduced that the girl had used obscene language and ex- 
posed parts of her body at various times before different people. Thus 
she fell far short of being “white and spotless.” Equating reputation 
with character, Carpenter concluded that “previous chaste character,” 
demanded by the statute, meant “‘a reputation, white and unspotted.” 

On the second point, Carpenter attempted to show from the testi- 
mony the lack of fraud or artifice. In reference to the third element, 
however, he was confronted with two confessions made by Booth ; one 
to the girl’s father, the other to a policeman. He brushed them aside 
as furnishing no corroborating evidence of connection and, at the 
worst, merely proving that Booth admitted being in bed with the girl. 

He closed, warning the jury that Ryan would appeal to their feel- 
ings, and use poetry and “glittering generalities,” as he had seen him 
and “other great lawyers” do before, when they had no facts to stand 
upon. “He can do it well . . . . He will put Booth through such a 
course of sprouts on morality and virtue as no human being was ever 





™ See the comparison of Ryan and Carpenter by W. E. Hewitt in a book of news- 
paper clippings concerning Ryan in the Wisconsin State Historical Library. 
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taken through before. He will torture him and crucify him and bring 
the blood to his cheek, and dismiss it to his heart. . .. He cannot help 
doing it.”** 

H. L. Palmer concluded for the defense and in the course of his 
four and one-half hour argument also alluded to Ryan’s prowess, de- 
claring, “there is no stronger, more eloquent, or ingenious man at the 
bar of Wisconsin.”’”® 

All eyes focused on Ryan as he began his eight hour closing argu- 
ment. He first addressed the court concerning certain points of law, 
referring Judge Arthur McArthur to a number of medical authorities 
and reading from one. Concern‘ng the statutory requirement of “pre- 
vious chaste character,” he ridiculed the authority of Richardson’s 
dictionary, saying: 

Webster is a work of higher authority for the derivation of words, 

but the authority of Johnson’s work has never been reached, and 

as the English language is obviously in its decline, we may safely 
say, it will never be reached, in the two qualities of knowledge of 
language as. used, and accuracy of definition.” 

Using Johnson’s definition of “chaste”’—“pure from ali commerce 
of sex, as a chaste virgin’—he remarked that if every word said of 
the girl were true, “she might still be a chaste virgin.” However, he 
was prepared to argue the absolute falsity of the testimony against her. 
He then submitted to the court the proposition that as a matter of 
law, the least temptation, solicitation or suggestion constitutes seduc- 
tion in the case of a girl who is neither of age nor capable of giving 
consent. He added that whether the court would give it as an instruc- 
tion or not, he would argue the point as a matter of fact to the jury. 

Turning to address the jury, Ryan denied that a spirit of hostility 
moved the prosecution. He defended the right of the district attorney 
to ask his aid and decried the fact that Carpenter, “who calls himself 
a Democrat,” labelled the prosecution, “a Democratic conspiracy.” 

After discussing the nature of the crime and extolling female 
chastity, he turned to the testimony on the four elements necessary to 
prove seduction. Throughout this review he referred repeatedly to an 
ominous figure who, he inferred, solicited and instructed the witnesses 
for Booth. On the point of “previous chaste character,” he tried to 
show inconsistencies, inaccuracies, and even perjury, in the testimony. 





* Carpenter’s address can be found in Triat or SHerman M. BootH For Sepuc- 
TION 113-170 (1859). 

“ Id. at 171-205. 

"Id. at 213. 
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His perception and humor were aptly illustrated at one point. Ad- 
verting to the statement of one female witness that she saw the girl 
lift up her clothes on the street, he said: 


Why gentlemen, in the sight of—I don’t know whether any of 
them noticed it or not—in the sight of the Court and counsel, 
while she was accusing the child of playing and lifting her hoops 
so high as to show her knees, she herself threw up her hoops so 
that we could see her own knees . . . . There was no immodesty 
in the act and she did not know it. But she may find out that 
hoops are a dangerous institution, and that it is a dangerous thing 
to attack the character of a child for lifting those same little 
hoops. Gentlemen, I can tell you, she had not even the defense 
Caroline had of pantalets.*® 


At this the frame court house rocked with laughter. After the hi- 
larity subsided, Ryan evoked more laughter by remarking, “I say this 
not as a reproach. It was nothing to be ashamed of. The leg was a 
good leg.’’*® 

Moving on to attack Carpenter’s equation of character with repu- 
tation, Ryan made an obvious appeal to the Germans on the jury, 
stating that only at that late date was the reputation of Baron von 
Steuben about to be righted. 

After examining the evidence on the next requirement—seduction 
—he asserted of Booth, “It is, in fact, admitted here by his counsel 
that he did accomplish his object except that he did not do quite 
enough to go to the penitentiary.” He then referred sarcastically to 
him as “the head of a party—its inventor and founder and father,” 
and “the editor of an influential and highly moral newspaper, giving 
not merely politics but morals to the State.” 

Now warmed up to his task, Ryan caused a sensation in the court- 
room when he declared that if the wronged child had been Carpen- 
ter’s or Palmer’s, “no indictment would have been found—There 
might afterwards have been an indictment for murder.’””®* 

After having reviewed the medical testimony on the requirement 
of connection, Ryan committed what might be called a tactical error 
when he made the following comment on a woman’s testimony that 
the girl’s mother expected to get $2,000 from the civil suit against 
Booth. 





™ Id. at 240. 
” Ibid. 

* Id. at 253, 254, 255. 
™ Id. at 258. 
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But gentlemen, if all that she says took place, every word of it, 
what does it amount to? About the money, I will testify as to that 
. . . « I think they will get more than $2,000. I think they will get 
a better competence than that. I say it as a lawyer. I have charge 
of the case. I will get more, if I am not mistaken, a great deal 
more than that, though I never told Mrs. Cook what I expected 
to get, or talked with her on the subject of the civil suit. That, 
however, I have no right to state to the jury. Wash out the state- 
ment. But I expect to get more here. What is the wrong here ?? 


Realizing that the allusion to the civil suit and his expectation to 
recover heavily from Booth could cause the jury to resolve the least 
doubt in Booth’s favor, Ryan turned to the judge and asked that the 
jury be instructed that witnesses may not be impeached because they 
are prosecuting a civil suit contemporaneous with a criminal trial, 
adding that it was not at all improbable that the experience of the 
trial would enable Booth’s sinister agent to organize a better defense 
to the civil action. 

Having attempted to repair his probable misstep, Ryan turned next 
to the confessions, ending his remarks with a bitter attack aimed di- 
rectly at Booth but obliquely at the Republican party. 


If Booth had been innocent, he would have said when arrested 
by Beck, “Go with me and I will get you bail. You are doing your 
duty in arresting me. This false charge has been made, but the 
minute I have been discharged on bail I will meet it. I will demon- 
strate the malignity, the falsehood of this charge. No enemy shall 
overthrow me on the puling complaint of a girl. I have stood in 
the ranks of war too long for that. I have headed my party when 
the abolitionists were in absolute personal danger from the ill 
feeling of the public. I have built that party up through the storms 
of political warfare. I have faced every sort of assault. I have 
been assailed by that most terrible of ruthless assailants, Judge 
Miller. Ableman, of the strong hand, has taken me by the 
shoulder and led me to jail; but I faced the enemy. I stood by 
my guns like a man. I faced the world, defied my enemies, revo- 
lutionized the state, and triumphed personally over all my foes. 
So will I triumph here.” That was what Booth would have said 
if innocent. He knew persecution of old, and knew that it helped 
him, made his fortune. He delights in persecution. Persecution is 
profitable to him, politically and pecuniarily.®* 


Unable to contain himself any longer, Booth shot to his feet and 
shouted, “That’s a lie.” When the court ruled Booth out of order, 





" Id. at 272. 

* Jd. at 273, 274. The Judge Miller referred to was Judge Andrew Miller who 
presided at Booth’s trial for violation of the fugitive slave act in 1855. Ableman 
was the federal marshal at the time. 
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Ryan snapped contemptuously, “I can take no insult from the criminal 
I prosecute.”*4 

After explaining to the jury the nature of a reasonable doubt, Ryan 
closed his lengthy argument most effectively by quoting from Scrip- 
ture, Nathan’s arraignment of David, turning at the final moment to 
point the accusing finger at Booth and proclaim dramatically, “Thou 
art the man.”® 

The jury was unable to agree on a verdict, being divided seven to 
five for a conviction. However, Ryan’s scathing indictment of Booth 
rendered the fiery editor completely ineffective as a political force 
thereafter in the state.8* As in the case of Levi Hubbell, Ryan lost 
the battle in the judicial arena, but succeeded in discrediting his ad- 
versary forever in the public mind. 


RELATIONS WITH LAw PARTNERS, CLIENTS AND CourRTS 


Because his was an uneasy soul, Ryan’s relations with law partners, 
clients and judges were tempestuous. His first year in Milwaukee was 
spent as a member of the law firm of Finch and Lynde.®* His rela- 
tionship with Finch must have been especially tense; thereafter he 
spoke of him in the lowest terms. In 1850 he formed a short-lived 
partnership with a former Unitarian preacher turned lawyer, William 
H: Lord. This association ended on November 1, 1851.88 The next 
summer he joined in a partnership with J. R. Brigham. Both 
were advertised as doing business in the state courts while former 
Chief Justice Alexander Stow was listed as practicing with Brigham 
in the federal courts.8® This arrangement was made because Ryan 
preferred the state to federal tribunals. Apparently Ryan had some 
connection with Stow inasmuch as the two ill-tempered and super- 





™ Id. at 274. 

* Id. at 280. 

“Booth reportedly settled the matter by paying the girl’s family $2,000. Mil- 
waukee Daily Wisconsin, Apr. 5, 1860. On Apr. 4, 1861 a nolle prosequi was entered 
in the proposed new criminal trial in Dane County. The civil suit was discontinued 


on April 10, 1862. 

* Chicago Times, Oct. 20, 1880, and Reep, op. cit. supra note 67, at 61. Ryan 
studied law in New York and was admitted to the bar there, on May 13, 1836. See 
document in Ryan Papers (Wisconsin State Historical Library). In June of 1837 in 
Chicago he formed a law partnership with Henry Moore which ended a year later 
when Moore took ill. Thereupon, he formed a partnership with Hugh Dickey which 
lasted until he came to Wisconsin in 1842. See business cards in Chicago American, 
Oct. 14, 1837, and Chicago Democrat, Sept. 30, 1838. In December 1843, in Racine, 
he joined in partnership with Lewis Smith. See business card in Racine Advocate, 
Dec. 12, 1843. This partnership lasted until he came to Milwaukee in 1848. 

* Milwaukee Sunday Telegraph, Oct. 24, 1880. See also the laconic note dissolving 
the ag ear in Ryan Papers (Wisconsin State Historical Library). 

business card in Milwaukee Daily Sentinel, Aug. 25, 1852, p. 1, col. 1. 
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sensitive men shared the same office. Stow, who liked to cook his own 
food, came one day to the office and placed his cooking kit on the floor. 
Upon seeing this, the cultivated Ryan flushed and barked, “Justice 
Stow, this partnership is dissolved.” The formal break occurred early 
in October of 1852.%° 

In 1854, F. K. Bartlett, personal counsel of U.S. Attorney General 
Caleb Cushing, retained Ryan to aid in the prosecution of cases grow- 
ing out of the famous Cushing-Hungerford land title controversy in 
northwestern Wisconsin.®! By January of the next year, Bartlett was 
blaming Ryan for a failure to procure two bills of indictment against 
Hungerford.*? When Ryan left suddenly for Washington, upon the 
inevitable breakup of the partnership five months later, Bartlett voiced 
suspicion that his object was to “dun” Cushing. He informed the 
latter that the “ungrateful and treacherous” Ryan was “too great a 
coward” to have asked more money of him in Milwaukee. He com- 
plained that he had already paid him $450, which by his and associ- 
ate Arthur McArthur’s calculations was $325 too much, “unless ‘out- 
rageous abuse of you [Cushing] and our case is a service.’’® 

In the fall of 1858 one of the shortest, most anomalous, and yet 
potentially most powerful law partnerships in the history of the State 
was formed when the young and brilliant Matthew Hale Carpenter 
of Beloit came to Milwaukee to join Ryan. Carpenter’s nature con- 
trasted sharply with Ryan’s. Congenial, affable and easy-going, it was 
later the popular belief that they broke up because he could not get 
Ryan to laugh and Ryan could not provoke him to anger.®* On the 
other hand, while Ryan was a man of high principle, we have the 
word of Justice Samuel Miller that Carpenter was “not a man of 
profound convictions in any moral sense, nor of any vigorous or self- 
sacrificing friendships, though everybody’s friend.”®* Thus it was but 
natural that the same domestic infelicity which marked Ryan’s other 
partnerships soon brought them to the point where they no longer 
spoke to each other. Working in adjoining rooms, separated by a 
swinging door, they communicated with each other by written notes 





* Winstow, Story or A Great Court 21-23 (1912). See note formally dissolving 
the partnership in Ryan Papers (Wisconsin State Historical Library). 
™ For a convenient summary of this controversy, see note attached to Hungerford 
v. Cushing, 8 Wis. *332 (1855). 
“Letter from Bartlett to Cushing, Jan. 6, 1855, in microfilm portion of Cares 
CusHinc Papers (Wisconsin State Historical Library). 
™ Letters from Bartlett to Cushing, Jan. 6, 7, 1855, CALEB CusHine Papers (Wis- 
consin State Historical Library). 
™ Flower, Lire or MAtrHEw HAte CARPENTER 79 (1883). 
Letter from Samuel Miller to brother, Feb. 27, 1881; quoted in Farman, Mr. 
Justice MiLLer AND THE SUPREME CouRT 1862-1890, 117 (1939). 
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carried back and forth by the clerk, an Englishman, Dr. Foster, whose 
loquacity annoyed Ryan no end. When James Jenkins was added to 
the firm as a junior partner in 1859, Ryan saw a chance to get rid 
of Foster. Under the agreement bringing in Jenkins, the clerk was to 
be discharged and a new man hired in his stead. The terms accepted, 
Ryan went out on business for a week. To his chagrin, upon his re- 
turn to the office, he found the clerk still there. “Dr. Foster,” he 
asked, “where is Mr. Carpenter?” “At Janesville,” was the reply. 
“T am anxious to get into communication with Carpenter at once,” 
countered Ryan, “Can you take a note for me to him?” Foster, eager 
for the trip to his old haunts in Rock County, retorted, “Certainly.” 
Ryan then scribbled a note and handed it and a ten dollar bill to 
him, impressing upon him the necessity that he deliver the note at 
once. Foster dashed out, caught the next train and upon his arrival 
rushed to the courthouse, where he found Carpenter summing up to 
the jury. Interrupting him, he handed over the note which the as- 
tonished lawyer immediately read. 


Dear Mat: 
Keep your damned Englishman out of my office. 
Yours, E. G. Ryan 


Carpenter had his day of retaliation when he informed Ryan that the 
wife of one of their clients had given birth to a half white child. 
Soberly, he asked his shocked partner to call and see what could be 
done to prevent the unfortunate incident from being publicized. 
Hastening to his client’s home, Ryan, as tactfully as possible, broached 
the subject to him. To his great embarrassment he learned that the 
child was a pure Caucasian. Infuriated, he rushed back to the office 
where Carpenter remarked quietly, “I supposed you knew the other 
half of the child was white, too.” 

This rocky partnership of incompatibles was dissolved in the spring 
of 1859. The formal break was occasioned by a quarrel over the 
division of retainers in the litigation concerning the La Crosse rail- 
road.** Even if both men had been the soul of amiability, it is diffi- 
cult to see how their partnership could have continued, given the direct 
contrariety of interests served by each. While Ryan was counsel for 
the La Crosse road in 1858 and 1859, and for William Barnes in 1859, 
Carpenter was counsel for Newcomb Cleveland, a judgment creditor 
of the La Crosse road. In 1859, while partners, they opposed each 





* Jenkins, supra note 72, at 96. and Milwaukee Sunday Telegraph, Oct. 31, 1880. 
* Flower, op. cit. supra note 94, at 556. 
* FLoweEr, op. cit. supra note 94, at 164. 
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other in the interest of their clients at least twice in the courtroom. 
There was no more vigorous opponent of the foreclosure and sale of 
the La Crosse road under the Barnes mortgage than Carpenter, who 
fought hard, though unsuccessfully against his fiery law partner.® 

After the split, Ryan and Carpenter began a feud which lasted a 
decade or more and saw them cross swords in the courtroom, the press, 
and on the stump. Their participation in the Booth seduction case has 
already been described. As we have also seen, Carpenter, more often 
than not, bested Ryan in the many railroad bond cases and defeated 
Ryan in the federal supreme court in the important Yates case. Then, 
too, Carpenter, a Democrat, became the most able Wisconsin cham- 
pion of the Lincoln Administration’s prosecution of the Civil War, in 
bitter opposition to Ryan, who by late 1862 was the leader of the so- 
called “Copperhead” Democracy in the state.1°° By 1874, however, 
the old enmity was gone; in that year Carpenter, then a Republican 
United States Senator, commented favorably on Ryan’s appointment 
as Chief Justice. 

Sometimes clients suffer more than the principals in the breakup of 
a law firm. Take the case of one Warrick Martin, who as early as 
1856 retained Ryan and Carpenter to prosecute his cause. In 1858 
he signed a contract with them which provided for a large contingent 
fee. Included was a stipulation that the suit was not to be settled, com- 
promised, discontinued or taken out of court, or from the control of 
the two lawyers, without a payment of $15,000 to each.1 

The litigation dragged on long after the firm’s dissolution. In Octo- 
ber, 1861, when Carpenter informed Martin that he would not confer 
with Ryan out of court about the case, Ryan advised Martin that it 
would be “highly dangerous to his interests” if consultation were not 
constantly engaged in. He added that Carpenter’s refusal, if adhered 
to, was as much a violation of his duty under his retainer as if he re- 
fused to appear in court. Calling Carpenter’s action, “an act of hasty 
temper,” he told Martin that it was in his interest either to persuade 
Carpenter to change his mind or dismiss one of them from the case. 





See Ryan, Barnes and Sage depositions in Transcript of Record, James v. Rail- 
road Co., 73 U.S. (6 Wall.) 752 (1867). 

*° See Beitzinger, Father of Copperheadism in Wisconsin, WIsCcONSIN MAGAZINE 
or History (Autumn 1955). 

*™ Letter from Carpenter to editor, Daily Milwaukee News, July 1, 1874. From 
1862 to probably sometime in 1864, Ryan practiced law in an apparently placid 
partnership with John McGregor. See card in Madison Wisconsin Daily Patriot, 
Dec. 23, 1862. 

18-The case was Martin v. Brooks, U.S. Circuit Court (Wisconsin) Chancery 
Book G, No. 364 (1857). For contingent fee agreement, see Ryan v. Martin, 16 
Wis. *57 (1862). 
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When Carpenter remained adamant, the distressed Martin wrote 
Ryan, requesting that he no longer participate in the case, inasmuch 
as Carpenter had done the bulk of the work and had a full knowledge 
of all the facts and ramifications. He conceded, however, that Ryan 
“could not have acted more disinterestedly” in giving his advice. 

Ryan wrote back hinting broadly that Martin’s course was inspired 
by Carpenter. He informed Martin that his attorneys would consult 
with him regarding compensation for five years of legal service. At 
the subsequent meeting, Martin stated that he had no money. When 
reminded of the aforementioned clause in the fee contract, he remarked 
that he had forgotten about it. He then wrote Ryan complaining that 
he found it “rather hard that I must be crushed between you and 
Mr. Carpenter, and made a victim to your quarrels when I have in no 
way contributed to any disagreement between you.”!% 

In 1862, Ryan sued Martin for payment under the clause quoted 
above. Martin’s demurrer was overruled and the order upheld on 
appeal to the state supreme court.’°* The cause was remanded and 
after a decision was rendered for Ryan, Martin, in 1864, again ap- 
pealed. Appearing for Martin, Carpenter argued that Ryan, in effect, 
had released Martin from the contract and that the suit had never 
really been taken from Ryan’s control as counsel, since that could 
only be done by court order. 

The court, with Justice Cole speaking, held that nothing had been 
shown to justify the inference that Ryan used any influence to dupe 
Martin into the contract. Contending that Ryan was discharged by 
Martin’s first letter, Cole saw no evidence that he waived his retainer. 
He regarded Ryan’s dealings with Martin as “very plain, direct and 
unequivocal,” and concluded that he “did nothing, and said nothing 
inconsistent with the highest professional honor and fidelity to his 
client.’ Thus Ryan finally emerged the victor in the distasteful 
controversy.1% 

Ryan had a reputation of being quarrelsome with his clients. The 
Barnes, Cushing and Martin episodes give some color to this concep- 
tion as do a few cases in his record which list him as being replaced 
before final determinations were made. That he was direct with his 
clients is well illustrated by the following anecdote: 





** Ryan v. Martin, 18 Wis. *672 (1864). 

Ryan v. Martin, 16 Wis. *57 (1862). 

** Ryan v. Martin, 18 Wis. *672 (1864). 

** In December 1861 Martin was favored with a judgment for $55,879.62 in United 
States District Court. On Mar. 21, 1864, the decree was affirmed by the United States 
Supreme Court in Brooks v. Martin, 69 U.S. (2 Wall.) 70 (1863). 
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One morning in 1842 a wheat merchant, who could not deliver a 
promised consignment at an agreed time to a buyer, strolled into his 
Racine law office. There he found Ryan pacing the floor in deep 
reflection. After a while Ryan turned to him and snapped, “What do 
you want?” The surprised merchant replied that he sought advice, 
saying, “Now, Mr. Ryan, suppose a man should assign you 40,000 
bushels of wheat ....” Ryan quickly interrupted, “Damn your 
suppositions sir . . . . If you have a case state it.” After hearing 
the facts, Ryan asked, “Well is that all?’ Assured that it was, he 
continued to walk and reflect. After revealing that the buyer was to 
come at two that afternoon, the anxious merchant asked him what he 
should do. “Tell him to go to hell,” shot back Ryan. The merchant 
then asked what the fee was for his advice. “Nothing, sir, nothing, 
sir. If you are sued bring the papers to me and I will take care of 
you.” When the customer arrived later, the merchant promptly told 
him, “Go to hell.” Startled, he replied, “Great God . . . have you 
been to see Ryan?’ When told that he had, the buyer answered, 
“Well, now, let’s sit down and settle this matter amicably.’’?°* 

In 1863 Ryan represented Russell Wheeler, a man of rough and 
crude character, in a real estate action. Apparently the case did not 
go well and Wheeler exploded, accusing Ryan of being responsible 
for his defeat in similar causes. Later, one evening, Wheeler was dis- 
cussing the war with friends and just as he hissed the word “copper- 
head,” Ryan entered the building. Thinking the remark was directed 
at him, Ryan snarled, “Blackguard,” and raised his cane to strike. 
Wheeler shouted, “Don’t you hit me old man; a renegade from your 
native land, a traitor to your country and false to your client.” Ryan, 
so the story goes, then beat a hasty retreat until half way up a flight of 
stairs where he turned and howled, “Russ Wheeler, you lie! You lie! 
You lie !’2% 

Another story has it that one day in court an opposing attorney 
called Ryan a “wild Irishman.” When the judge refused his demand 
to hold the lawyer in contempt of court, Ryan stormed out of the 
courtroom leaving behind him his bewildered and helpless client.’ 

Despite the above anecdotes, it is nevertheless true that the great 
bulk of his clients were strongly attached to Ryan and fond admirers 
of his talents.12° 

Ryan’s choleric nature also left an impress on his relations with 





* Jenkins, supra note 72, at 237-239. 

“* Milwaukee Sunday Telegraph, Oct. 31, 1880. 
*” Jenkins, supra note 72, at 239. 

™ Regn, op. cit. supra note 67, at 63. 
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judges and his conduct in the courtroom. Fanatically devoted to the 
cause of a pure and wise judiciary, he spent considerable time while 
residing in Chicago in 1839 and 1840 in an unsuccessful attempt to se- 
cure the impeachment of the local circuit court judge.” 

In his closing remarks at his impeachment trial in 1853, Judge Levi 
Hubbell related that Ryan came to him in tears in 1851 “to tell over 
the fancied wrongs committed upon him” by every judge on the Wis- 
consin Supreme Court, except himself. At Ryan’s request, he com- 
municated the charges to his associates on the court. When they de- 
cided to ignore them, Ryan wrote a letter to the state senate, in which 
he charged the entire supreme court with five violations of the law.1” 
Without hearing him, a select committee characterized the charges as 
“vague, loose, uncertain, and conveyed in terms which indicated an 
intemperate, disappointed, personal feeling on the part of the 
writer.”"48 After this rebuff, according to Hubbell, Ryan “made up 
his mind to abandon the other judges” and selected him as his next 
target.114 

There can be no doubt that bitter feeling had developed over the 
years between Ryan and Hubbell. This is reflected in the diminution 
of cases in which Ryan appeared as an attorney in Hubbell’s court. 
As Table Two shows, the writer found that in 1851 he appeared 
thirteen times, in 1852, fifteen times, in 1853, but three times, in 
1854, after the impeachment trial, but once, and finally in 1855, not 
at all. Only after Hubbell left the bench in 1856 did he reappear in 
that tribunal. However, it is difficult to explain on purely personal 
grounds the formidable part played by Ryan in the events preceding 
the trial and the trial itself.“* Ryan had been counsel in at least five 
cases which became bases for specifications. In each instance but one, 
Hubbell’s actions could hardly be considered adverse to Ryan’s po- 





™ Hoyne, The Lawyer as Pioneer, 88 Fercus Historicat SERIES 90-93 (1876); see 

Illinois State Register, Jan. 8, 29, 1840; Sangamo Journal, Jan. 10, 14-17, 21, 1340. 
“2 Tria oF IMPEACHMENT OF LEvi HUBBELL 783 (Leland ed. 1853). For Ryan’ 's 
charges, see Wis. S. J., appendix, pp. 299, 300 (1852), and Milwaukee Daily Sen- 
tinel, Feb. 2, 1852. 

™ Wis. S J. 572 (1852) (Report of Select Committee). Reprinted in letter from 
Ryan to the editors of the Sentinel, Milwaukee Daily Sentinel, Apr. 17, 1852. 

™* Leland ed., op. cit. supra note 112, at 783. 

"8 In January of 1853, Ryan was retained by the Assembly “to superintend the 
framing of charges” against Hubbell. Letter from Ryan to Cushing, Jan. 18, 1853, 
Cates Cusninc Papers (Wisconsin State Historical Library). After the charges 
were preferred in the Assembly, Ryan was retained by a select committee to examine 
witnesses. When the Assembly impeached Hubbell for “corruption and malfeasance” 
in office, Ryan was retained to prepare the charges for the trial. See petition in 
Ryan v. State (unreported case), Records of Wisconsin Supreme Court, box no. 57, 
file no. 104 (1853). 
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sition." Ryan’s course becomes understandable if one regards the 
unfortunate, but very vulnerable, Hubbell as the object against which 
he could vent his disgust with the rough and loose standards which 
he thought too prevalent on the bench in the West. He may not have 
convinced the Senate of Hubbell’s guilt but his indictment of judicial 
corruption was so vigorous and vehement that thereafter it gave men 
pause before they acted. 

Shortly after the Hubbell trial Ryan became embroiled in another 
bitter controversy when the legislature could not agree on a fee for 
his services.127 On July 30, 1853, acting under a law of 1850 which 
permitted suits against the state whenever the legislature refused to 
honor any just claim against it,11* he filed a petition with the supreme 
court asking for $5,000. Five days later, Attorney General Experience 
Estabrook admitted the truth of the facts related in the petition and 
after stating that he was unadvised as to the validity and amount of 
the claim submitted to the court. The next day, Chief Justice Whiton 
ruled that Ryan was entitled to recover and ordered a writ of in- 





*™€On one count, Hubbell was alleged to have presided in a perjury trial arising 
out of the subject matter upon which he had earlier been defendant’s counsel. Dur- 
ing the trial, Hubbell sustained two demurrers made by Ryan, who defended the 
judge’s former client. State v. Kane, Circuit Court for Milwaukee County, Criminal, 
No. 20 (Feb. Term, 1851) and No. 13 (May, 1852). In another specification Hub- 
bell was charged with having voiced an opinion to one Greves, a defendant in his 
court, that a judgment rendered against him was scandalously obtained by opposing 

counsel. He also, allegedly, advised him to make a motion to vacate. At Hubbell’s 
pre Aig Greves hired Ryan as his attorney. Ryan promptly drew up an affidavit 
against Asahel Finch, the lawyer to whom Hubbell had referred. The case was ulti- 
mately settled with Greves paying plaintiffs but one dollar. Leland ed., op. cit. 
supra note 112, at 158-160, and Lowery and Archibald v. Wright and Greves, Circuit 
Court for Milwaukee County, Law, No. 126 (Sept., 1851). Hubbell was also ac- 
cused of acting as counsel for one Hungerford on a motion to quash a federal in- 
dictment of the later for perjury. He did this despite the fact that he had just 
rendered a decree in favor of Hungerford in his circuit court in a civil case involving 
the same subject matter as that out of which the indictment arose and despite the 
fact that the case was pending before the state supreme court. It so happened that 
he consulted Ryan, who was then Hungerford’s attorney, before he pursued this 
course of action, and informed him of his intention. There is no evidence that 
Ryan made any objection at the time. Leland ed., op. cit. supra at 456, 514-516. On 
another charge, Hubbell was accused of “improperly and collusively” giving judicial 
advice and judicial promises to Alexander Mitchel! whose corporation was the de- 
fendant in a suit by the Attorney General to force it to refrain from all banking 
operations. Ryan served as Mitchell’s attorney and appeared in court in the bank’s 
defense. Leland ed., op. cit. supra at 322. Hubbell was also charged with having 
sat in judgment in the supreme court in a cause arising from subject matter in which 
he had previously acted as counsel for one of the parties. Ryan appeared before the 
supreme court as attorney for Hubbell’s former client. Again there is no evidence 
that Ryan, at the time, objected to Hubbell’s course. Subsequently, Hubbell voted 
with his colleagues against his old client. Leland ed., op. cit. supra at 319, 320, and 
Howe v. Kane, 2 Pin. 531 (Wis. 1850). 

™ Wis, Ass. J. 976, 986, 997 (1853) and Wis. S. J. 943 (1853). 

“Wis. Laws 1850, c. 249. 
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quiry be issued to the sheriff to assess the claim. Because the attorney 
general was mysteriously absent when a special panel of jurors under- 
took the inquisition, witnesses appeared only for Ryan and the jury 
agreed on the sum of $3,000 which Whiton ordered to be paid to the 
Milwaukee attorney.'”” 

Stung by bitter criticism in the press of his course and the size and 
speed of the judgment,'*° Estabrook moved in the supreme court that 
the judgment be vacated on the ground that the writ of inquiry had 
been executed in his absence without notice to him, He explained 
that he was called out of town to the death bed of a relative and that 
the special messenger whom he dispatched to advise the Governor 
to employ counsel, if he deemed it necessary, to represent the state 
at the inquiry, arrived late because his horse died on the way. 

Ryan answered that the court no longer had jurisdiction, since the 
cause had ended with the judgment. He claimed verbal notice was 
sufficient and read affidavits, including one of his own, showing that 
Estabrook had been informed.'*? 

The situation grew tense when Estabrook, after complaining that 
the judgment was excessive, sneered, “There was a time when men 
practiced law, without compensation, for the honor of the thing solely.” 
Ryan snapped back suggesting that the attorney general probably 
omitted to draw his salary. When the latter called Ryan’s affidavit false 
in its account of their conversation, Ryan reddened and retorted in a 
very animated manner. Whiton interposed to remark that any dispute 
over veracity might have unpleasant consequences. Estabrook then 
proposed that Ryan allow the motion to be amended so that the cause 
of his non-appearance as well as the excess of damages might be con- 
sidered. Ryan replied sharply, “I will receive no proposition from the 
vagabond Attorney General of Wiscons‘n.” Estabrook promptly called 
the attention of the court to this insulting language. A dead silence 
prevailed in the courtroom while the judges conferred. When the 
conference ended, Ryan was fined $25 for contempt of court. In ex- 
planation he told the court that he used the term “vagabond” in a 





4° Ryan v. State (unreported case), Records of Wisconsin Supreme Court, box 
no. 57, file no. 104 (1853). 

*” Milwaukee Daily Sentinel, Aug. 17, 18, 22, 24 (1853) and Wisconsin State Jour- 
nal, Aug. 12, 13, 17, 19, 22 (1853). The Janesville Gazette commented: “If the tal- 
ented advocate can carry his clients as safely and speedily through court as he 
worked his own case through, he will be very likely to have a starving practice 
hereafter.” Reprinted in Wisconsin State Journal, Aug. 22, 1853. 

™ See affidavits of Harlow Orton, A. T. Gray, and E. G. Ryan in record of Ryan 
v. State, supra note 119. 
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strictly legal sense, and thought it very applicable.‘2? Subsequently, 
Estabrook’s motion was denied and in January, 1854, after sharp de- 
bate, the legislature appropriated $3,132.36 to Ryan.!*8 

In March of 1855, Ryan’s ill-concealed disgust with the state su- 
preme court’s course in the Booth habeas corpus cases brought him 
into another fracas. A reporter for the Milwaukee Sentinel wrote 
that for several days the State Assembly had been excessively an- 
noyed by “a terrible racket” in the supreme court room below. As- 
semblymen who made investigations reported back each time, “Ryan 
is only abusing the court.” The Sentinel reporter commented in his 
story, “The Counsellor sometimes, and quite often lately, acts and 
talks l'ke a crazy man, and in some of the fire of his indignation at 
the iniquity of our Supreme Court in sustaining the State rights will 
probably explode and disappear in smoke. The patience of the Court 
is wonderful.””!*4 

Sherman Booth, then bitterly at odds with Ryan, reported, some- 
what maliciously, in his Milwaukee newspaper, the Free Democrat, 
that on the following day Ryan took out after the undersized Sentinel 
reporter, Entering the Assembly chamber, he allegedly walked straight 
to his quarry and attempted to spit in his face. The indignant scribe 
then started forward, called the husky Ryan a coward, whereupon the 
latter, now standing at a respectable distance, allegedly made a face 
at him.15 

No matter how exalted or venerable a court might be, Ryan did 
not allow his explosive nature to be overawed. Once, while he was 
arguing before the United States Supreme Court, Chief Justice Chase 
whispered in conversation to an associate. Ryan stopped abruptly and 
waited until Chase looked up as if to ask the cause of the silence. Ryan 
then remarked sternly, “What I am saying is worth hearing.” Chase 
blushed deeply and from then on paid close attention.!*° 

In 1874, while Ryan was arguing before the federal circuit court, 
a motion was made by the federal assignee in the bankruptcy proceed- 
ings to remove and consolidate cases involving the same issue from 
the state courts to the federal court. In the ensuing debate, Ryan’s 





™ The argument was reconstructed by the writer from the record in Ryan v. State, 
supra note 119, and the report in the Madison State Journal, Dec. 23, 24, 1853. 
Ryan’s contemptuous remark and the fine are recorded in the Wisconsin Supreme 
Court Journal for 1854. 

™ Wis. Ass. J. 45, 69, 71, 76, 82, 88, 104, 111, 127 (1854), and Wis. S. J. 37, 63, 
95, 96, 99 (1854). 

Milwaukee Daily Sentinel, Mar. 10, 1855. 
*™ Reprinted in Milwaukee Daily Sentinel, Mar. 13, 1855. 
™ Bryant, The Supreme Court of Wisconsin, 9 THe Green Bac, 169, 175 (1897). 
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argument matched that of opposing counsel, Jason Downer, in acri- 
mony. At one point Downer demanded that Ryan be attached for 
contempt and suspended from practice in the federal courts. Ryan 
replied in kind, inviting the court, in effect, to punish him and threat- 
ening to move in the state court for similar punishment of Downer. 
He then declaimed eloquently on the independence and dignity of 
state courts, declaring them the equal of federal courts and castigating 
federal judges, for referring to them as “the court below.” Denying the 
power of a federal judge to divest a state court of its jurisdiction, he 
contended that the only way in which a federal court could gain juris- 
diction of cases initiated in state courts was by appeal from the final 
decision of the highest state court to the United States Supreme 
Court.?*" 

Thus the disruptive force of his untamed, explosive nature marred 
many of the interpersonal relationships which Ryan maintained in his 
legal career, leaving in its wake a series of short-lived partnerships, 
some disgruntled clients and many bitter enemies on the bench and at 
the bar. A more sober Ryan undoubtedly would have been more suc- 
cessful as a lawyer. But a more sober Ryan, shorn of the impulses 
and proddings of passion and temper, could never have reached the 
heights of meteoric brilliance which, though not always accompanied 
by success, adorned his legal career. 


CONCLUDING OBSERVATIONS 


Ryan’s law practice was neither large nor, except for a few years, 
very lucrative.’** His preference for causes involving important is- 
sues, probably hindered him from building a wide general business. 
On the other hand, it brought h'm into most of the major cases in 
the state’s early history and greatly influenced his later appointment 
as Chief Justice and his work on the bench. 

In the spring of 1874, while the two main Wisconsin railroads 
openly defied state law, Democratic Governor William Taylor searched 
for a Chief Justice who was “learned in the law,” “instinctively in 
sympathy with the people as against aggregated capital and oppressive 
monopolies,” and possessed of “cool judgment.”?° 

Ryan’s high standing at the bar, his well known locofoco distrust 
of concentrated wealth and his appearance in many cases as a cham- 





™" Milwaukee Daily Sentinel, Feb. 6, 1874. In Nov. 1873, Ryan joined in a part- 
nership with lawyer John J. Orton of Milwaukee. See note dated Nov. 1, 1873 in 
Orton Papers (Wisconsin State Historical Library). 

“* Reep, THE BENCH AND Bar or WISCONSIN 64 (1882). 

” Letter from Taylor to Geo. Paul, June 9, 1874, Paut Papers (Wisconsin State 
Historical Library). Two days later Taylor asked Paul, then a member of the state 
railroad commission, to ascertain Ryan’s position on the railroad question. Letter 
from Taylor to Paul, June 11, 1874. 
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pion of the general taxpayer against the railroads, qualified him pre- 
eminently on the first two counts. If Taylor had doubts about the 


third, he quickly resolved them in Ryan’s favor and tendered.him. the - 


appointment. 
Ryan’s judicial career was most significant where it touched pre- 


cisely the same issues which dominated his legal career. In each in- - 


stance he followed unswervingly his previous convictions and course. 
Thus his opinion in Wight v. Rindskopf,*° expounding the canons of 
legal ethics, cannot be understood apart from his work in such cases 
as the Hubbell impeachment trial and the Bashford-Barstow dispute 
over the governorship. Likewise, his great opinion in Attorney Gen- 


eral v. Railroad Companies,™ followed the line of thought he pursued . 


as counsel in the railroad land condemnation and tax exemption cases 
and in his stand as City Attorney against what he regarded as the 


railroad companies’ attempt to circumvent the normal processes of ° 


local government. Similarly, when Ryan, in an explosive concurring 
opinion in Bound v. Wisconsin Central Railroad Co.,1*? expressed his 
determination that his court not “earn the reputation, as may have 
happened to other courts, of being a mere court of claims for specu- 
lators in abortive evidences of public debt in Wall Street or else- 
where,”!3 he was thinking of his bitter experience before the United 
States Supreme Court in the Havemeyer and James cases. Finally, his 
judicial reprimand, in the Doyle case,™4 of the United States Supreme 
Court for usurpation of jurisdiction, along with his accompanying lec- 
ture on the necessity for “moderation and forbearance” on the part of 
the federal courts, and “firmness” on the part of the state courts,1*° 
was merely a rephrasing of the logic which underlay his course as coun- 
sel in the Booth fugitive slave cases, the Civil War habeas corpus case 
and the important Yates case. On the bench, as well as at the bar, he 
was a states-rights Democrat who conceded that the United States Su- 
preme Court had the power of final determination but believed that the 
future of the federal system depended upon the preservation of a well 
defined and symmetrical division of jurisdiction and power. 

In conclusion, it might be said that Ryan was a great judge because 
of the technical craftsmanship he acquired in his close to four decades 
at the bar and because his convictions and varied experience as a 
lawyer supplied him with the answers to the overriding issues which 
confronted him on the bench. 


43 Wis. 344 (1877). 
™ Attorney General v. Railroad Companies, 35 Wis. 425 (1874). 


45 Wis. 543, 566 (1878). 


™ Td. at 569. 
™ State ex rel. Drake v. Doyle, 40 Wis. 175 (1876). 


™ Id. at 217. 
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TABLE TWO 
COURT APPEARANCES OF E. G. RYAN—1842-1874 





Territorial Circuit 
District Court US. US. Wisconsin US. 


Court Milwaukee District Circuit Supreme Supreme 
Year (Racine) County Court Court Court Court 
1842- 
1848 99 
1849 
1850 
1851 
1852 
1853 
1854 


1856 
1857 


3 
7 
6 
1 
4 
6 
3 
5 
2 
2 
5 


Nw 











Comment 


A STUDY OF THE WISCONSIN EMPLOYMENT 
PEACE ACT—SELECTION OF COLLECTIVE 
BARGAINING REPRESENTATIVES* 


This comment is the first in a three part study of the Wisconsin Em- 
ployment Peace Act of 1939.1 The remaining parts, dealing with 
union security and employer and employe unfair labor practices, will 
appear in subsequent issues of the Wisconsin Law Review. The study 
attempts to summarize the significant board and court cases decided 
under the Act in the hope that it will provide a frame of reference for 
those engaged in the practice of labor law in this state. 


CONTENTS 
I. Procedure 
A. Who may file a petition for election 
B. Content of petition 
C. Stipulations and hearings 
D. Objections to manner in which election was conducted 


II. Collective Bargaining Unit 

A. Statutes involved 

B. Limitations on Board authority 

C. Craft, division, department, plant and association units 
1. Craft units 
2. Division or department 
3. Plant unit 
4. Association unit 





*This article is one of several written by Mr. Peagmaben Tife guabiorn tiger stu- 
dent, under my general supervision and with the cooperation of members of the 
Wisconsin Employment Relations Board and its staff. The Board, of course, takes 
no responsibility for the article as written. The study was begun Mr. Hafer 
under one of the grants provided annually by the University of Law 
School for student research and assistance. Part of the study is supported by the 
University Industrial Relations Center. 

This series of articles is designedly descriptive rather than analytical. It is hoped 
that it will be followed by a study comparing the Wisconsin — the National 
Labor Relations Act and eventually by an Oe tule udy of the operation 
of the Wisconsin Act in terms of its effect on the public ts ge and the 
employer, the three major interests which the Act is designed t 


* Wis. Srat., c. 111 (1953). 
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D. General criteria applicable to unit determination questions 
1. Bargaining history 
2. Industry practice 
3. Extent of organization 


III. Collective Bargaining Representative 
. Raising question of representation 
. Necessity of an election 
. Effect of certification 
. Petition for election 
1. First petition 
2. Second petition 
a. Election directed 
b. Election denied 
E. Contract bar doctrine 
1. Early holdings 
2. Present status 
a. Statement of rule 
b. Exceptions 
i. Contracts containing unauthorized all union shop 
clauses 
ii. Members only contracts 
iii. Contracts of indefinite duration 
iv. Union has ceased to function 
v. Large increase in work force 
vi. Recognition demand during negotiations 
vii. Automatic renewal clauses 
A’. Request for modification 
B’. Timely notice by petitioner 
C’. When petition may be filed 
F. One year certification bar 
1. Exceptions to certification bar 
2. Certification bar rule limited by contract bar 
G. Petition for election following unfair labor practice 
adjudication 
H. Election interference 
1. Employer interference 
2. Union interference 
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I. Determination of employe status 
. Statute involved 
. Eligibility determination date 
. Twenty percent rule 
. Employes guilty of unfair labor practices 
Supervisors 
. Others 
a. Held to be employes 
b. Held not to be employes 


Ankh wd = 


I 
PROCEDURE 


This section sets forth the procedure by which a union or other 
agency attains the status of a certified bargaining representative for 
employes in an appropriate unit under the Wisconsin Employment 
Relations Act. The substantive law pertaining to the establishment 
of bargaining units is discussed in Part II. 

A. Who may file a petition for election 
‘ “Any employe, labor organization, or employer’? may petition the 
Board for a determination of bargaining representative and unit. “The 
petition shall be prepared on a form furnished by the Board, and the 
original and five copies thereof shall be signed and filed with the 


Board.”* 
B. Content of petition 


Board rule number 3.02 indicates that the petition must contain: 

( i) The full name and address of the petitioner. 

( ii) The employer’s name, address, approximate ntimber of em- 
ployes, and the nature of his business. 

(iii) A description of the proposed unit giving the approximate 
number of employes to be contained therein, and a statement 
of the approximate number of employes on whose behalf the 
petition is filed. 

(iv) The name of any other organization claiming to represent the 
employes in question. 





*WERB. Adm. Rule 3.01. 
*The term “Board” as used in this paper refers to the Wisconsin eee 
Relations Board. The reference to “Dec. No.” indicates a Board decisi 
* Adm. Rule 3.01. 
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( v) A statement setting forth the nature of the question that has 
arisen concerning representation. 


C. Stipulations and hearings 


When it is clear that a question concerning representation has arisen 
and when there is no dispute concerning the appropriate bargaining 
unit, the parties may enter into a “Stipulation for Election.”® In the 
event these or other preliminary questions are in dispute the Board 
will hold a hearing to resolve them.* The obvious advantage of enter- 
ing into a stipulation is that it eliminates the delay involved in a 
Board hearing. 

D. Objections to manner in which election was conducted 


The Board’s practice is to give the representatives of the parties a 
vote tally immediately after the election.’ Objections to the manner in 
which the election was conducted must be made within five days of 
receipt of the vote tally. In the event no objection is filed, the results 
of the election are certified to the parties.® 

If a dispute arises in an election or referendum’ concerning an 
employe’s eligibility to vote, the ballot is received under protest.” 
Protested ballots are placed in individual, marked envelopes; but no 
determination of the validity of the protested ballots is made unless 
the ballots could affect the outcome of the election.’? 


II 
CoLLECTIVE BARGAINING UNIT 
A. Statutes involved 


The purpose of this section is to set forth the general rules relating 
to unit determination which must be made before an election can be 
held. 

The Act** defines a collective bargaining unit as: 





* Adm. Rule 3.03. 

* Ibid. 

* But see: Adm. Rule 3.05. 
* Ibid. 


* Adm. Rule 3.06. 

* The term “referendum” refers to a vote taken pursuant to Wis. Star. § 111.06 
(1) (c) (1953) for authorization of an “all union” shop. 

* Adm. Rule 3.07. 


* Ibid. 
“The term “Act” as used in this paper refers to the Wisconsin Employment Re- 
lations Act, Wis. Star., c. 111 (1953). 
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- all of the employes of one employer (employed within the 
state), except that where a majority of such employes engaged in 
a single craft, division, department or plant shall have voted 
secret ballot as provided i in section 111 105 (2) te constitute 

Se a separate bargaining unit they shall be so considered, pro- 

i that in “ore cases, and to aid in the more efficient 
administration of the employment peace act, the board may find, 
where agreeable to all parties affected in any way thereby, an in- 
dustry, trade or business comprising more than one employer in 
an association in tac 4 geographical area to be a “collective bar- 
gaining unit”. (Emphasis added) 
Section 111,05(2), referred to in the definition of a bargaining 

unit, provides : 
Whenever a question arises concerning the determination of a col- 
lective bargaining unit . . ., it shall be determined by secret bal- 
lot, and the board, upon request, shall cause the ballot to be taken 
in such manner as to show separately the wishes of the employes 
in any craft, division, department or plant as to the determination 
of the collective bargaining unit. (Emphasis added) 
B. Limitations on Board Authority 


The detailed provisions of section 111.02(6) and the mandatory 
language of section 111.05(2) clearly indicates a legislative intent to 
limit the Board’s discretion in the establishment of bargaining units. 
Thus, it has been consistently held that the Board has no power to 
decide what the unit should be.4* And this is true even though the 
Board may feel, in a particular case, that one type of unit is to be pre- 
ferred over another."" 

Upon receipt of a petition for an election, the Board’s sole area of 
discretion, in so far as the unit is concerned, is to determine whether 
some of the employes might properly constitute a separate “craft, 
division, department or plant.”* If this question be answered in the 
affirmative and if there be a request for a “self determination” vote, 
the Board must conduct the election in a manner which will allow the 
employes to decide whether they wish to be severed from a larger 





“ Wis. Star. § 111.02(6) (1953). 

* Wis. Strat. § 111.05(2) (1953). 

* Metropolitan Life Ins. Co. v. Wisconsin L. R. Board, 237 Wis. 464, 471, 297 
N.W. 430, 434 (1941); L. Wieman Co., Dec. No. 181 (1941); Gimbel Brothers Dept. 
Store, Dec. No. 251 (1941); Evinrude Motors, Dec. No. 780 (1945); Zahn’s Depart- 
ment Store, Dec. No. 3198 (1952), pointing out that the National Labor Relations 
3630 ( has a wider area of discretion than the W.E.R.B.; Beaumont Hotel, Dec. No. 
3630 (1953). 

** Evinrude Motors, Dec. No. 780 (1945). 
™ Wis. Star. $§ 111.02(6), 111.05(2) (1953). 
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unit." But the filing of a petition for a unit smaller than one com- 
posed of “all of the employes” of an employer in itself constitutes an 
implied request for a “self determination” vote. 

This right of “self determination” is limited, however, by section 
111.02(6)*° which requires that a majority of the employes eligible 
to vote must vote in favor of severance. As pointed out by the Board: 


The legislature clearly indicated its intention to require the vote of 
a majority of all of the employes in a unit before such unit could 
be constituted as a separate collective bargaining unit by the 
difference in the language used in section 111.02(6) and that used 
in section 111.05(1) and 111.06(1)(c) . . . Both of the latter two 
sections of the Statute provide merely that the determination of 
the election is made by the majority of the employes voting ra- 
ther than by the majority of the employes in the collective bar- 
gaining unit.? 

Another rule of some significance is that the Board is not bound by 
its past rulings.2 This places the Board in a rather enviable position, 
for it is in no way limited by the doctrine of stare decisis, yet it may 
avail itself in a proper case of the doctrine of legislative acquiescence 


in an established construction.”* 
C. Craft, Division, Department, Plant and Association Units 


1. Craft units 
_“[T]he term ‘craft’ as used in sec. 111.02(6), Stats., was in- 
tended to comprehend any group of skilled workers whose functions 
have common characteristics distinguishing them sufficiently from 
others so as to give such group separate problems as to working con- 
ditions for which they might desire a separate bargaining agent. 
. .”*4 The facts in the Ray-O-Vac case* provide an additional in- 
sight as to the meaning of the term “craft.” The Board’s opinion, 
which was quoted by the court, pointed out that : 


. . all of the work performed by the employes in question in the 
company’s toolroom, experimental tool room, and maintenance 


*” Wis. Gas and Elec. Co., Dec. No. 119 (1940); Gimbel Bros. Dept. Store, Dec. 
No. 251 (1941); Gimbel Bros. Dept. Store, Dec. No. 356 (1942); Blochowiak Dairy 
Co., Dec. No. 2970 (1951), aff'd, Dairy Employees Ind. Union v. Wis. E. R. Board, 
262 Wis. 280, 284, 55 N.W.2d 3, 5 (1952); L. Wieman Co., Dec. No. 560 (1944). 

See text at note 14 supra. 

™ Normington Laundry, Dec. No. 3864-A (1955). 

* L. Wieman Co., Dec. No. 181 (1941); Blochowiak Dairy Co., supra note 19. 

. ae Boat Corp. v. Wisconsin E. R. Board, 267 Wis. 316, 64 N.W.2d 866 
1954). 

™ Ray-O-Vac Co. v. Wisconsin E. R. Board, 249 Wis. 112, 119, 23 N.W.2d 489, 

492 es 
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department—even though they do not all engage in identical oper- 

ations—is for the common purposes of maintaining, erecting, re- 

pairing, and change-overs of the company’s production machinery ; 
and as all of their work requires some specialized knowledge, 

ability, aptitude, and manual skill and training in order to effectu- . 

ate those purposes by the'r co-ordinated operations that group of 

employees are oe 0) in, and can be deemed to constitute, a 
- single craft”. 

From the above it is apparent that the term “craft” is to be liberally 
construed. 

There are at least three limitations on the “craft” concept which 
should be noted. First, employes, otherwise qualified as craftsmen, 
cannot constitute a craft unless they devote a signfiicant portion of 
their time to the functions of a craft.27 Second, a petition for craft 
severance must include all the employes within the craft.** Third, 
craft severance will be denied when a multiplicity of bargaining units 
might result.2° The reasoning behind the third limitation is: 


. that it clearly was not the intention of the legislature to allow 
an employer’s work force to be so subidivided in collective bargain- . 
ing units that the administration of the collective bargaining rela- 
tionship would become wholly impracticable.*° 


‘ These three limitations would appear to apply to any severance 
election. 


2. Division or Department 


Neither the Board nor the courts have attempted to distieayieh be- 
tween the terms “department” and “division” as they are used in sec- 
tion 111.02(6). The criterion for a separate “division” or “depart- 
ment” has been set forth as follows: 


It does not seem to us that in order to constitute a group of em- 
ployes a separate department or division, that there necessarily 
must be physical separation or that the employer must have:set up 
:. in his business separate divis‘ons or departments as such. The aim 
of the legislature, we feel, was to enable employes having similar 
problems and working under similar conditions which problems 
and conditions differed from other employes of the employer, to 





* id. at 123, 23 N.W.2d at 494. 
™ Zahn’s Inc., Dec. No. 2898 (1951) (where only 10% of the employes’ time was 
devoted to craft functions, Board held that a craft unit could not be established). 
™The Heil Co., Dec. No. 185 (1941); Gimbel Bros. Dept. Store, Dec. No. 251 
(1941). 
* Wis. Elec. Power Co., Dec. No. 890 (1946) (union sought to represent seven load 
= employed by a company having 2500 employes). 
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bargain collectively as a separate bargai unit. There must be 

something more than “ arbitrary ition either an actual ph 

ical separation or some difference in the working ss 

will divide the employes into natural groups.** 
3. Plant unit 

At least one Board case makes it clear that the word “plant” does 
not refer to a single production unit. The Board has construed the 
term to include a second factory built in another part of the city, 
where there was a centralized control and the work in each factory 
was the same. It was the Board’s view that there was one plant in 
two separate buildings.** 
4. Association Unit 

The Act®* and the cases** make it quite clear that a multi-employer 
or “association” unit is permissible only where all the parties affected 
agree to such a unit. But in addition to obtaining employer-union 
agreement it is also necessary to persuade the Board that such a unit 
would be an “aid in the more efficient administration of the. . . 
act.’”’35 

D. General criteria applicable to unit determination questions 

In determining whether a given group of employes constitute a 
separate craft, division, department or plant the Wisconsin Board 
has adopted certain doctrines developed by the National Labor Rela- 
tions Board. 
1. Bargaining history 

The Board’s holdings make it clear that the bargaining history be- 
tween a company and union is not only important®* but may be con- 
trolling.** 
2. Industry Practice 

In the Blochowiak Dairy case a petition for a self determination 
election was originally denied** but later granted upon proof that 
other dairies in the area recognized “outside” employes as a separate 





™ Gimbel Bros. Dept. Store, Dec. No. 251 (1941). 

™ The Heil Co., Dec. No. 185 (1941). 

* Wis. Stat. § 111.02(6) (1953). 

™ Coal Dock Operators of Milwaukee, Dec. No. 1058 (1946); Wisconsin Window 
Cleaners Ass’n, Dec. No. 2133 (1949). 

* Wis. Star. § 111.02(6) (1953). 

™ Wis. Elec. Power Co., Dec. No. 846 (1945). 

™ Fox Head W Waukesha Corp., Dec. No. 997 (1946); Caswell Building Corp., Dec. 
No. 1903 (1948), aff'd, Milwaukee Co. Cir. Ct. (1949). 

™* Dec. No. 2376 (1950). 
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division.*® This criterion of industry practice was approved in Dairy 
Employees Ind. Union v. Wis. E. R. Board. 
3. Extent of Organization 

The Board has consistently held “that the extent of organization is 
not a feature in the determination of the appropriateness of a collective 
bargaining unit under the Wisconsin Statutes.”* 


III 
CoLLEecTIVE BARGAINING REPRESENTATIVE 
A. Raising question of representation 


A formal demand for recognition by a union, prior to filing a pe- 
tition, is not necessary. The petition for election itself constitutes a 
claim of majority status and a demand on the employer for recog- 
nition.‘ 

B. Necessity of an election 

The only method by which a union or other agent can become the 
certified bargaining representative of a group of employes is through 
a Board conducted election which is by secret ballot.** Voluntary rec- 
ognition by an employer is, of course, permissible even though no 
election is held. But this in turn assumes that a union so recognized is 
in fact the majority union. 

C. Effect of certification 


The rights and duties of the certified bargaining agent are sum- 
marized in the Gimbel Bros. Dept. Store case.** There the Board said: 


If a majority of the employes designate either a union or an indi- 
vidual as their collective bargaining representative it is the duty of 
the employer to bargain with such representative and the right of 
the employes to insist that their employer recognize such repre- 
sentative as their collective bargaining agent. Should a majority 
of these employes at the election select the petitioning union as its 
collective bargaining representative, this union will have an obli- 
gation to bargain with the employer not on behalf of the members 





* Dec. No. 2970 (1951). 
“ 262 Wis. 280, 284, rt N.W.2d 3, 5 (1952). 


“ Blochowiak Dairy C supra note 19. See Athearn Hotel, Dec. No. 385 (1942); 
Blochowiak Dairy Co Ba. No. 2376 (1950), aff'd, Milw. Co. Cir. Ct. (1950); 
Beaumont Hotel, Dec. No. 3630 (1953). 

“A. O. Smith ‘Corp., Dec. No. 867 (1946). 

Wis. Stat. § 111.05(2) (1953); Adm. Rule 3.04; Checker Cab Co., Dec. No. 7, 


(1939); Gimbel Bros. Dept. Store, Dec. No. 356 (1942); Squirt Bottling Co., Dec. 
No. 3122 (1952). 
“ Dec. No. 356 (1942). 
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of its organization, but on behalf of all of the employes in the 
collective bargaining unit they are representing as collective bar- 
gaining representative. 


It is interesting to note that: 


By conducting an investigation and certifying the bargaining 
representative the Board determines merely the question of the 
factual situation at the time of the investigation.* 


Once a union has attained the status of a certified bargaining agent, 
there is a presumption of continued majority status. As the court 
pointed out in Wis. E. R. Board v. International Asso. 


. . - nowhere in the statutes is membership in a union indicated 
to be a test as to whether a particular union should be eligible to 
become or to continue to be the exclusive bargaining representa- 
tive of a unit of an employer’s workers. On the contrary, when 
duly elected as such representative of all such workers, the union 
is the representative for all of them regardless of whether or not 
they are then or thereafter members thereof; and the union’s 
status as such representative is presumed to continue on behalf of 
all such workers until the termination thereof in some legally 
effective manner is shown or authoritatively determined. 


D. Petition for election 


—— 


. First petition 

“[The] Board has never felt that when a petition was filed asking 
for an election to determine the question of who represented the em- 
ployes of an employer, and no previous election had been held, that 
there was any burden on the petitioner to make a showing of sub- 
stantial interest in order to be entitled to an election. . . ."** How- 
ever, an intervenor which asks to be placed on the ballot must make 


at least a minimal proof of interest.** 


2. Second petition 
A different rule applies in the case of a union petition for election 
following the conduct of a prior election : 





“Eclipse Moulded Products, Dec. No. 866 (1944). See La Crosse Tel. Corp., 
Dec. No. 1163 (1946), aff'd, La Crosse Tel. Corp. v. Wisconsin E. R. Board, 251 
Wis. 583, 30 N.W.2d 241 (1947), reversed on jurisdictional grounds, 336 US. 18 
(1949). 

It should be noted that the U.S. Supreme Court does not view the conduct of a 
representation election as a mere fact finding procedure. La Crosse case, supra 
at 21-22. 

“ 241 Wis. 286, 297-298, 6 N.W.2d 339, 343 (1942). 

* Kiekhaefer Aero Marine Corp., Dec. No. 1364 (1947) (emphasis added). See 
Midwest Hotel Co., Dec. No. 2149 (1949). 

“ Four Wheel Drive Auto Co., Dec. Nos. 515, 515-A (1943). 
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[W Jhen an election has been conducted and the results have been 
adverse to a union which subsequently petitions for an election, 
the Board has adopted the rule that it is incumbent upon the pe- 
titioning union, at the time of the hearing, to make a showing that. 
would indicate some prospects that at such election there was a 
probability, or at least a possibility, that the union would be se- 
lected as the bargaining representative.” 


The same rule applies to employer petitions for election following 
a union’s certification as bargaining representative.” 


a. Election directed. 


Second petitions for election have been granted where the union’s 
certification was three years old and there had been a 300 per cent 
increase in the employer’s work-force.** Also, where a back to work 
movement commenced during a strike and an unknown number of 
workers had withdrawn from the union.5* A third situation held to 
justify a second election was found where the employer testified that 
some employes had revoked their check-off authorization and others 
had inquired as to what might be done to eliminate the union.*® 

It should also be noted that an election will be directed even though 
the employer contemplates a much larger work force at a future, but 
indefinite, date.** 


b. Election denied. 


Other Board cases give some indication of the grounds upon 
which an election will be denied. These include normal work force 
turnover ;*5 a union’s failure to prove that it represented more than 
12 per cent of the employes in the unit ;5* and where the union con- 
ceded that it did not represent a majority.57 Nor will an election be 
directed among employes of a seasonal industry at the end of the 
season.*§ 





* Midwest Hotel Co., Dec. No. 2149 (1949). See Wis. Stat. § 111.05(4) (1953); 
Madison Laundries, Dec. Nos. 397-400 (1942); Eclipse Moulded Products Co., Dec. 
No. 866 (1946). 

® Madison Laundries, Dec. Nos. 397-400 (1942). 

™ Eclipse Moulded Products Co., Dec. No. 866 (1946). 

“United Motors Corp., Dec. No. 1345 (1947). 

* Capital Garage, Inc., Dec. No. 2175 (1949). 

“ Harnischfeger Corp., Dec. No. 1178 (1946). 

* Semling-Menke Co., Dec. No. 503 (1943), aff'd, Lincoln Co. Cir. Ct. (1943). 

* Midwest Hotel Co., Dec. No. 2149 (1949). 

* Squirt Bottling Co., Dec. No. 3122 (1952). This case in effect overrules Norris 
Lea Furs, Dec. No. 616 (1947). 

“Stand Rock Indian Ceremonial, Dec. No. 389 (1942). 
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E. Contract Bar Doctrine 

Generally stated, the “contract bar” doctrine means that no election 
will be directed among the employes in a given bargaining unit if 
there is a valid collective bargaining agreement in effect. This assumes 
that, within limits, stability of industrial relations is favored over com- 
plete freedom of choice by employes in the selection or change of 
their bargaining representatives. 
1. Early holdings 

The Board, in 1941, dismissed a petition for a “self-determination” 
election stating that: 


We have . . . based our decision . . . solely on the p i- 
tion that . . . [a question of representation] cannot properly be 
raised until shortly prior to the time one party or the other must 
take action to terminate the present agreement existing between 
the company and the [Union] °° 


But in the Heil Co. case® it was stated: 


An employer and a union cannot enter into such a contract as 
will in the future prevent employes from selecting a different 
bargaining representative or a new collective bargaining unit. 


In 1944 the Board coupled its doctrine of absolute freedom of 
choice with the “agency theory” of collective bargaining contracts. 
This coupling resulted in the following : 


This Board has consistently directed elections among employes 
even though there was in effect a collective bargaining agreement 
between the employer and a union as the representative of such 
employes. It has been our theory that a collective bargaining 
agreement is an agreement between an employer and all of the 
employes in the collective bargaining unit as principals, executed 
on behalf of such employes by the union as their agent. The 
selection of a new representative has no effect on the agreement. 
The agreement continues to bind all such employes for its full 
term. The newly selected bargaining agent, however, immediately 
becomes the agent with whom the employer is compelled to deal 
as a representative of such employes.**®? 


2. Present status of contract bar 
a. Statement of the rule 





"Phoenix Hosiery Co., Dec. No. 115 (1940), aff'd, Milw. Co. Cir. Ct. (1941). 

“ The Heil Co., Dec. No. 185 (1941). 

““ Four Wheel Drive Auto Co., Dec. No. 687 (1944). See Ray-O-Vac Co., Dec. 
No. 781 (1945). 
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‘In January of 1946 the contract bar rule was clearly adopted‘ ‘The 
rationale of the change was set forth a few months later; the Board 
said : 


We have now reconsidered the question and have arrived at 
the conclusion that so long as the National Labor Relations Board 
continues the policy of denying elections where there is in effect a 
valid existing contract to continue for a reasonable period. of 
time, we should adopt a similar policy . . . In view of the su- 
perior jurisdiction of the National Labor Relations Board, and in 
order to maintain a procedure under the state act in harmony 
with the procedure under the federal act in representation pro- 
ceedings, we have concluded that in cases in which there is a 
valid existing contract, that no election should be directed that 
will in any manner change the bargaining representative during 
the period of such eement. We will, however, continue to 
direct elections a sufficient time prior to the expiration of the 
agreement, when a satisfactory showing is made, so that nego- 
tiations may be begun a reasonable length of time prior to. the 
expiration of the contract then in effect by such bargaining agent 
as may be selected by the employes. 


While the contract bar rule has been reaffirmed on several occas- 
ions,© a number of exceptions have been developed. These exceptions 
may be summarized as follows. 


b. Exceptions 
i. Contracts containing unauthorized “all union” shops 


A specific procedure is outlined in the Act for authorization, by 
referendum, of the “all union” shop.®* For the purposes of’ this sec- 
tion,®’ it suffices to point out that a contract containing an unauthorized 
“all union” shop does not bar an election within the contract term.® 
The fact that the unauthorized provision has not been enforced is 
immaterial.®® Of course, if the union security provision has been au- 





® Fox-Head Waukesha Corp., Dec. No. 877 (1946). 

“Garton Toy Company, Dec. No. 1075 (1946). This case plus the Holton and 
Hunkel Greenhouse case, Dec. No. 1166 (1946), indicate that the “agency” theory 
of collective bargaining contracts has been repudiated. 

® Hartwig, Inc., Dec. No. 1076 (1946); Holton and Hunkel Greenhouse, Dec. No. 
1077 (1946); Vandehey Motors, Dec. No. 1516 (1948); Co-op Consumers Ass’n., 
Dec. No. 2822 (1951). 

* Wis. Stat. § 111.06(1)(c) (1953). 
pe extensive discussion of the all union shop will appear in the third article in 

study. 

“ Northern States Power Co., Dec. No. 283 (1941). 

* Roxo Corp., Dec. No. 3395 (1953). 
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thorized the contract acts as a bar under the ordinary contract bar 
rules.” 
ii. “Members only” contract 

A “members only” contract does not preclude an election within the 

contract term." 
iii. Contracts of indefinite duration 

The Garton Toy Company case™ indicated that a “contract to con- 
tinue for a reasonable period of time” would bar an election. In 1949 
the Board had occasion to construe the “reasonable period of time” 
limitation and said: 

Pending the reaching of such [new] agreement the parties have 

continue to operate under the old agreement and an agreement 

for an indefinite period of time has never been considered a bar 

by this Board to an election.** (Emphasis added) 

iv. Union has ceased to function 

Neither a contract with a minority union™ nor one with a union 
which has ceased, de facto, to function as bargaining agent will bar 
an election.” 

v. Large increase in work force 

A second election has been ordered, a valid contract notwithstand- 
ing, where a three-fold increase in work force occurred within two 
months of the election."* A factor influencing the Board was the 
fact that it had not been informed, at the time of the election, of 
the contemplated increase in work force. 

vi. Recognition demand during negotiations 

A demand for recognition made during negotiations by a non- 
recognized union prevents a subsequent contract from being a bar to 
a representation election.” 


vii. Automatic renewal clauses 
Cases decided by the Board indicate two situations in which a con- 


® Fox-Head Waukesha Corp., Dec. No. 877 (1946). See Kiekhaefer Aero Marine 
Copp. Dec. No. 1070 (1946). 

A. O. Smith Corp., Dec. No. 867 (1946). 

® Dec. No. 1079 (1946). 

™ Capital Garage, Inc., Dec. No. 2175 (1949). 

“Eau Claire Cafe, Dec. No. 134 (1940). 

* Holton and Hunkel Greenhouse, Dec. No. 1166 (1946) (union membership voted 
35 to 1 to disband the union in an extra-legal meeting); North Side Battery Works, 
Dec. No. 1675 (1948) (union had not actively represented employes for six years). 

™ Kiekhaefer Areo Marine Corp., Dec. No. 1070 (1946). 

"Northern State Power Co., Dec. No. 283 (1941); La Crosse Tel. Corp. case, 
supra note 45. In so far as the La Crosse Tel. Corp. case remains vital it seems to 
hold that a contract must be signed prior to recognition demands to act as a bar. 
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tract with an automatic renewal clause will not bar an election, even, 
though the contracting employer and union may consider the contract 
to be in full force and effect. 


A’. Request for modification 


It has been held that a request for modification of a contract pre- 
vents an automatic renewal provision from baring an election. The 
clearest statement of the Board’s position is contained in the Heiss 
Bakery case™® where the Board said: 


The union asserts that its letter did not terminate the contract 
inasmuch as it merely was a notice of a desire to modify or change 
the agreement, and that there having been no change or modifica- 
tion agreed upon, the contract automatically renewed, and there- 
fore constitutes a bar to the present proceedings. 

We find no merit in the contention of the union for we think it is 
clear that the union’s letter was a notice to terminate the contract. 
The notice of the union’s intent to ‘change and modify’ the agree- 
ment prevented the automatic renewal provision of the collective 
bargaining agreement from taking effect. Accordingly, we find 
that the contract . . . is not a bar to a present determination of 
representatives. 


B’. Timely notice by petitioner 


A second situation where an automatic renewal clause does not 
operate to bar an election is that in which timely notice has been given 
by a non-recognized union. Probably the leading case in this area is 
Eclipse Moulded Products®® where the Board said: 


The fact that the contract was automatically renewed by its terms 
would not therefore const‘tute a bar to an election at this time even 
though this Board took the position that an existing contract bars 
an election. When notice has been given that the employes have 
selected a new bargaining agent prior to the time that the parties 
to a collective bargaining agreement are required by the agreement 
to give notice of a desire to terminate or change such agreement, 
the automatic renewal provision can under no theory be held to 
bar an election or to bind employes to representation by a union 
representing less than a majority of the employes in the unit. 





™ Dec. No. 3274 (1952). See Capital Garage, Inc., Dec. No. 2175 (1949); Blo- 
chowiak Dairy Co., Dec. No. 3440 (1953). 

” Dec. No. 866 (1946). See Sunshine Dairy, Dec. No. 2175 (1949). 

In so far as this language implies that the Board does not adopt the contract 
bar rule, it must be disregarded in view of subsequent decisions. See cases cited in 
notes 63, 64, and 65 supra. 
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C’. When petition may be filed 

In the Garton Toy Co. case*! the Board indicated that an election 
would be directed at a reasonable time prior to the expiration of an 
existing contract. Defining a “reasonable time” is difficult. The latest 
date at which a recognition demand can effectively be made seems to 
be the day before an agreement is signed, nothwithstanding the fact 
that the terms and conditions of employment have been agreed upon.® 

The general rule seems to be that the Board will entertain an elec- 
tion petition at any time within 60 days of the contract’s expiration.™ 


F. One year certification bar 


The “certification bar” rule operates to deny a second election within 
one year of a valid election. This doctrine was first applied in the 
Modern Dairy Cooperative case** and was affirmed several times 


thereafter. 
In the Modern Dairy Cooperative case the Board clearly spelled out 
the basis for the rule, saying: 


We prefer to base our dismissal of the petition and the denial 
of an election at this time on the ground that a board election and 
certification must be treated with certainty and finality for a rea- 
sonable period of time. The National Labor Relations Board, as 
well as other state labor boards, have consistently held that under 
ordinary circumstances such a reasonable amet of time was one 
year. We adopt such a policy. 

If this Board was to take the position that there is to be no 
more finality to a certification of a bargaining representative after 
a Board conducted election than is implied by the request of this 
petition, unions would be justified in refusing to rely on the means 
set forth in the statute establishing their right to collective bar- 
gaining. Such a holding would lead unions generally to resort to 
the use of their economic strength in an attempt to compel an em- 
ployer to recognize the union as the bargaining representative for 
the employes involved. It would only be necessary for an un- 
willing employer to stall, delay, and otherwise engage in dis- 
couraging tactics until such time as a sufficient number of the 
employes became discouraged with the ability of their selected 
agent to satisfactorily represent them, and abandon the union as 





™ Dec. No. 1075 (1946). 

™ La Crosse Tel. Corp. case, supra note 45. 

*V; Motors, Dec. No. 1516 (1948). See Checker Cab Co., Dec. No. 1848 
(1948). But see Huebsch Laundry Co., Dec. No. 2151 (1949), where a contract 
with nine weeks to run was not a bar to an election. 

™ Dec. No. 986 (1946). 

™ Garton Toy Co., Dec. No. 1238 (1947); Antigo Milk Products Co-op, Dec. No, 
1308 (1947); Ashland Tire and Electric Co., Dec. No. 1423 (1947); Adama-Mar- 
quette Electric Co-op, Dec. No. 1735 (1948); Lindey Cleaners, Dec. No. 2711 (1951). 
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their collective bargaining representative and then request a new 

election. Frequent elections and the resulting uncertainty would 

tend to promote industrial strife and not to develop industrial 
peace which is the aim of the Wisconsin Act.% 

The certification bar rule is two-edged and bars a second election 
within a 12 month period following a union’s loss of an election.®* It 
should also be noted that the 12 month period runs from the conduct 
of the election and not the certification of the outcome.® 


1. Exceptions to certification bar 


There are only two cases dealing with the question of exceptions to 
the certification bar rule. One held that the normal turnover of work 
force will not justify a second election.®® In the second case, Metro 
R. K. Inc.,° the Board pointed out that the contract bar rule is not 
absolute but is limited by section 111.05(4).*! This section vests in 
the Board discretion to order a second election within a twelve month 
period. The Board, in the Metro R. K. Inc. case,®* granted a second 
election only. ten months after certification where conflicting recog- 
nition demands were made by the certified local and its international, 
the employes had repudiated the local, and where a petition by a com- 
peting union—accompanied by an affidavit of interest—was filed. 


2. Certification bar rule as limited by contract bar rule 


Occasionally, a newly certified union will enter into a contract with 
an employer having a term of less than one year. In such a situation 
the question often arises as to which election bar rule—contract or 
certification—will apply. In Wisconsin it is clear that the contract 
bar rule prevails. In the Blochowiak Dairy Co. case® the Board held: 


. that since the employer and [union] entered into a collective 
bargaining agreement for a term of less than one year’s duration, 
that the ‘one year certification’ rule does not apply. In this situ- 
ation, the Board has considered its doctrine of ‘contract bar’ and 





* Dec. No. 986 (1146). There was no discussion of section 111.05(4), which pro- 
vides, inter alia: “The fact that one election has been held shall not prevent the 
holding of another election among the same group of employes, provided that it 
appears to the board that sufficient reason therefor exists.” 

Blochowiak Dairy Co., Dec. No. 2087 (1949), aff'd, Milw. Co. Cir. Ct. (1950). 

*Lov-it Creamery, Dec. No. 3085 (1952). 

® Semling-Menke Co., Dec. No. 502 (1943), aff'd, Lincoln Co. Cir. Ct. — 
Though his case was decided before the certification bar rule was adopted, there is 
no reason to believe that it is inapplicable today. 

* Metro R. K., Inc., Dec. No. 3780 (1954). 

. ™See comment in note 86, supra. 
™ See note 90 supra. 

* Dec. No. 3440 (1953). 
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concluded that the petition, in reference to the expiration date of 

the t and the notice of re-opener, was ‘timely’ filed, and 

therefore the Board is today directing an election. 

Thus, the certification bar rule will not prevent a second election 
within a twelve month period where the parties enter into a contract 
of less than one year’s duration. Nor will the certification bar rule 
prevent an election when a contract is, by its terms, of more than one 
year’s duration but is re-opened within the certification year.™ 


G. Petition for election following unfair 
labor practice adjudication 


The Board has consistently denied election petitions filed by parties, 
found guilty of unfair labor practices, who, at the time of the petition, 
are not complying with a Board “cease and desist” order.®* The rea- 
soning behind this rule is: 

[U] ntil such unfair labor of igenys or practices and the effect have 

been completely eradicated, the freedom of choice essential to the 

employes’ uncoerced expression of their desire for a continuance 
of or a change in bargaining agent is not possible. While the prac- 


tices endure, no majority can be said to be uncoerced except the 
last majority chosen by the free and untrammeled will of the 


employes.®** 

If the petitioner is in compliance with a previously issued cease and 
desist order, the Board will consider his petition.” 

H. Election interference 

Employer “free speech” provides a fertile source of controversy. 
Frequently the question arises during an organizational campaign as 
a result of active employer opposition to the union. 
1. Employer interference 


Employer speech not containing a promise of benefit or threat of 
reprisal, even though the results of the election may be influenced 
thereby, apparently will not serve as the basis for setting aside an 





™ Cases cited note 78 supra. 

™ Morris Resnick, Inc., Dec. No: 343 (1942) (union petition). 

* Evangelical Deaconess Soc., Dec. No. 472 (1943). 

* Sand R. Cheese Co., Dec. No. 1338 (1947) (union ‘eae: Modern Dairy Co- 
operative, Dec. No. 1482-A (1947) (employer petition) 
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election. As stated in Pelton Steel Casting Co.,” 


Although the speech and the various letters do show a on 
antipathy toward the union . . . nowhere do we find any threat 
reprisal or promise of benefit. Such statements were, therefore, 
privileged and did not interfere with the election. 

The expressions of the employer . . . were expressions of | 
opinion protected under the constitutional provisions of the state 
and federal governments. 


The reference is obviously to free speech guarantees. 


2. Union interference 

The only instance of an election being set aside because of union 
interference occurred in 1948 when a union observer engaged in an 
altercation with an employe whose ballot was challenged.’ 


I. Determination of “employe” status 
This portion of the study is applicable to any situation wherein the 
question of employe status arises: It is treated under the general 
heading, “Collective Bargaining Representatives” solely for conven- 
ience. 
1. Statute involved 


Section 111.02 provides, in part: 


The term ‘employe’ shall include any person, other than an inde- 
pendent contractor, working for another for hire . . . in a non- 
executive or nonsupervisory capacity . . . and shall include any 
individual . (b) who has not been found to have committed 
or to have been a party to any unfair labor practice hereunder,?™ 
(c) who has not obtained vn and substantially equivalent 
employment elsewhere’™ . . . but shall snot include any individ- 
ual employed by his .. . spouse. . 


Schiff Co., Dec. No. 41-A (1940) (election set aside where employer promised 
additional employment and a party if the union lost); Wern Farms, Dec. No. 2722-B 
(1951) (election set aside where employer interrogated employe on day of election 
and threatened to discontinue employe’s routes if union won). 

" Dec. No. 1568 (1948), afd, Milw. Co. Cir. Ct. (1948). The test laid down by 
the Wisconsin Supreme Court in Wisconsin Labor R. Board v. Fred Rueping L. Co., 
228 Wis. 473, 496, 279 N.W. 673, 683 (1938), is: “The distinction between the ex- 
ercise by an employer of his right of freedom of speech and actual use of the spoken 
word as an instrumentality to overpower the will of employes is well understood, 
eee eens ne See what an employer may do and what he 
may not do 

mC. M. Tool and Die Co., Dec. No. 1850-B (1948). 

™ Sections 111.02(3) (b) and 111.05(3) should be read together. 

The burden of proving “substantially equivalent employment elsewhere” is on 
the company or union and not the employe. Wisconsin E. R. Board v. Plankington 

Co., 255 Wis. 285, 38 N.W.2d 688 (1949), reversed on jurisdictional grounds, 
338, U . 953 (1950). 
1 Wis, Star. $ 111.02(3) (1953). 
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2. Eligibility determination date 

Until very recently the Board’s position was that it “. . . adopted 
no fixed rule relative to the date to be used for the determination of 
the eligibility of employes to vote either in an election or a referen- 
dum.’ Ordinarily, however, the date fixed has been the day of the 
filing of a petition with the Board.”45 The current date of deter- 
mination of employe status is the date of the direction of election and 
not the date the petition was filed. 


3. Twenty percent rule 

“It is consistently being held that employes who do a sufficient 
amount of work in the unit to give them an interest in the conditions 
of employment also have a sufficient interest in the outcome of an 
election to entitle them to vote therein . . . [a challenged voter] who 
devotes a minimum of 20 per cent regularly to working in [a proposed 
unit]... . has sufficient interest in the outcome of the election to 
take part in the determination of his representative.”1 


4, Employes guilty of unfair labor practices 

A finding by the Board that an employe is guilty of an unfair labor 
practice does not automatically result in the loss of employe status.’ 
The Act has been construed as vesting in the Board the discretion to 
determine whether employe status should or should not be ter- 
minated.° 
5. Supervisors 

Personnel having the power to hire or discharge or effectively rec- 
ommend such action are usually considered to be supervisors within 
the meaning of section 111.02(3) ; and therefore, not entitled to vote 
in a representation election.1®- An exception exists in the case of 
working foremen who spend a large portion of their time in non- 
supervisory activities..° A working foreman is entitled to “employe” 





** See note 10 supra. 

** Automatic Products Co., Dec. No. 853-A (1946). 

** Blochowiak Dairy Co., ‘Dec. No. 3916-B (1955) (Board adopts N.L.R.B. rule 
set forth in Ocala Star Banner, 97 N.L.R.B. No. 57, 29 L.R.R.M. 1108 (1951). 

*" See statutory reference cited in note 103 supra. 

- Allen Bradley Co., Dec. No. 6 (1940); Appleton Chair Corp. v. United Brother- 
hood, 239 Wis. 337, 1 N.W.2d 188 (1941). 

“* Board found supervisory status in: Fisher Dairy, Dec. No. 15 (1939); L. J. 
Mueller Furnace Co., Dec. No. 682 (1944); Wallace Corp., Dec. No. 1080 (1946); 
A. L. Weiss, Dec. No. 1366 (1947). Board found employe status in Siver Steel 
Casting Co., Dec. No. 582 (1944) (material inspectors); Milwaukee Gas and Light 
Co., Dec.: No. 1326 (1947) (dispatchers); Dairyland Power Co-op, Dec. No. 1503 
(1948) (dispatchers). 

™* Merill Mig. Co., Dec. No. 649 (1944), aff'd, Lincoln Co. Cir. Ct. (1944). 
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status though he spends as little as 30 per cent of -his time doing 
production work." Executive personnel are not “employes” within 
the meaning of the Act.*!? 


6. Others 

a. Held to be employes 

In each of the following, the Board has found the workers involved 
to be “employes” within the meaning of the Act: 


( i) Workers on strike in protest of an employer unfair labor 
practice.*1% 

( ii) Regular, part time workers.""* 

(iii) Workers on an authorized leave of absence.!”® 

(iv) Laid off workers, whom the employer expected to recall.44¢ 

( v) Workers employed by a charitable, non-profit organization." 


b. Held not to be employes 

On other occasions the Board has found the persons involved not 
to be employes: 

( i) Employe discharged under a valid union security clause.1"* 

( ii) Casual workers."® 

(iii) Independent contractors.?” 

(iv) Individual having a 10 per cent proprietary interest in the 

company.!#1 





*2 United Motors Corp., Dec. No. 1345 (1947). 

™* Wis. Stat. § 111 0203) (1953); Milwaukee Gas Seachliy Co., Dec. No. 1514 
(1948) (supervisors of inventory control, of engineering, of process engineers and 
senior electrical engineer and senior chemical engineer excluded from unit as execu- 
tive employes). 

*™* Stowe Plastic Products Co., Dec. No. 2715 (1951), aff'd, Milw. Co. Cir. Ct. 
(1951). 

™* Wern Farms, Dec. No. 2722-B (1951); Laytez #ark Dairy Co., Dec. No. 3974 
(1955) (employe worked only 13 hours a week). 

™® Gisholt Machine Co., Dec. No. 1078 (1946); Wern Farms, Dec. No. 2722-B 
(1951); L. 'D. Schreiber and Co., Dec. No. 2855- c (1951). 

%* Waite Carpet Co., Dec. No. 3 (1939); Armour Leather Co., Dec. No. 9 (1939); 
Gisholt Machine Co., Dec. No. 1078 (1946). 

“7 Wisconsin E. R. Board v. Evangelical Deaconess Soc., 242 Wis. 78, 7 N.W.2d 
590 (1943); St. Joseph’s Hospital v. Wisconsin E. R. Board, 264 Wis. 396, 59 
N.W.2d 448 (1953). 

** Checker Cab Co., Dec. No. 7 (1939). 

™* Layton Park Dairy Co., Dec. No. 3974 (1955). 

*” Mariondale Farms, Walworth Co. Cir. Ct. (1950) (individual involved leased 
milk route from company and was paid on a commission ). 

™ Red Ribbon Food Store, Dec. No. 3668-A (1954). 
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( v) Spouse of employer.!* 
(vi) Temporary’** and probationary’ employes. 
Hucx G. Harer 





Wis. Star. § 111.02(3) (1953); Tradebone Shoe Stores, Inc., Dec. No. 3783 
(1954) (wife of store manager was employed by her spouse and therefore excluded, 
but brother of manager was entitled to vote); Badger Furnace Pipe Co., Inc., Dec. 
No. 3670 (1954) (wife of foreman was not employed by her spouse and therefore 
allowed to vote). 

™ Black Cat Cafe, Dec. No. 3249 (1952). 

™ Garton Toy Co., Dec. No. 21 (1939). 








Notes 


RESERVATION OF SETTLOR’S CAUSE OF ACTION IN 
SETTLEMENT RELEASE. The case of Heinemann Creamer- 
ies v. Milwaukee Auto Ins. Co. involved a collision between a 
truck owned by Wm. H. Heinemann Creameries Inc. (hereafter re- 
ferred to as B), driven by an employee, and a truck owned and oper- 
ated by Venanzio Tronca (hereafter referred to as A). B’s truck was 
insured by Manufacturers & Merchants Indemnity Company with 
both collision ($100 deductible) and liability insurance. A had 
liability coverage with the defendant Milwaukee Auto Insurance 
Company. The facts of the accident indicated that both parties were 
clearly negligent.2 A commenced action in circuit court against B 
for both personal injuries and property damage resulting from the 
accident. The indemnity company, liability insurance carrier for B, 
assumed B’s defense and without filing an answer to A’s complaint, 
settled the action by paying A $150 (A’s complaint alleged $1,000 
damage)* and in return received the release which follows :* 


In consideration of the payment of one hundred fifty and no/100 
($150) dollars, to me in hand paid by Manufacturers & Merchants 
Indemnity Co., I do hereby release and forever discharge said 
Wm. H. Heinemann Creameries, Walter Hughes, driver, and 
Manufacturers & Merchants from any and all actions, causes of 
actions, claims and demands for, upon, or by reason of any dam- 
age, loss, or injury, which heretofore have been or which here- 
after may be sustained by me in consequence of an accident occur- 
ring at or near the premises numbered 5154 North Lovers lane 
on or about the 19th day of December, 1951. 

It is further agreed and understood that said payment is not to 
be construed as an admission of any liability. 


Upon execution of the release the attorneys stipulated for an order 
dismissing the action on its merits and the order was granted. 
Six weeks later B brought suit against A seeking to recover the 





2 a 443, 71 N.W.2d 395 (1955), rehearing denied, 270 Wis. 452, 72 N.W.2d 
102 (1955 


* A turned right into a driveway from the center lane of a three lane highwa 
B’s truck was A on the right. (As described in complaints of both A and B, 
Brief for A ts, pp. 101, 127). 


* Complaint of A, Brief for Appellants, p. 127. 
*270 Wis. at 445, 71 N.W.2d at 396. 
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$2,314.22 damages® sustained by B’s truck. Defendants answered 
without mention of the settlement and it was not until 21 months 
later, on the day of trial, that the answer was amended to include the 
settlement as a defense to B’s action. A judgment was entered dis- 
‘missing the action on the merits and B appealed. 


Court’s DEcISsION 


The Wisconsin Supreme Court, Justice Currie writing the opinion, 
held that the earlier order dismissing the action of A was not res 
adjudicata as to the rights of B to recover in his later action but that 
because of the compromise settlement made with A, B was estopped 
from bringing the action. 

Upon motion for rehearing,* it was urged that the court in so 
holding was repudiating the established principle of evidence that an 
offer to settle by compromise or the settlement itself is inadmissible 
when offered as an admission of liability. The court, in denying the 
motion,’ asserted that the decision was not to be construed as a re- 
pudiation of this principle. The court then went on to say that B was 
estopped because he had not expressly reserved his cause of action in 
the compromise settlement. There were two dissents from the denial 
of the motion for rehearing.® 


INTERPRETATION OF THE DECISION 


While the court explicitly said that its decision was based on 
estoppel, this determination is subject to several interpretations. The 
two most obvious are: (a) that B, in paying $150 to A and obtaining 
a release from A, by implication promised that he would not sue A 
(an implied convenant not to sue), and (b) that the payment to 4 by 
B carried with it an inference of non-liability on the part of A which 
B is now estopped to deny. 


Implied Covenant Not to Sue 


Estoppel under this doctrine would be dependent upon the factual 
dealings between B and A. It would necessarily be based on the 
premise that B had given A reasonable cause to believe that the com- 





* B’s suit was for $100 since he had been paid for his damages by the indemnity 
company on his $100 deductible collision policy. The indemnity company joined as 
plaintiff, subrogated to B’s rights, seeking the amount it had paid to B. 

© A brief amicus curiae was submitted on the motion for rehearing by a law firm 
that represents primarily insurance companies. 

* 270 Wis. at 452, 72 N.W.2d at 102. 

* Justices Gehl (writing) and Steinle (joining). Note that the two dissenting jus- 
tices are the only members of the court who have been trial judges in recent years. 
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promise settlement was to settle all issues, that A had relied on this 
impression and changed his position, and that B is now estopped from 
denying that the settlement was of all issues.* This approach would 
be acceptable as a valid application of a long established rule of equity. 
However, the decision seems to go further and lay down an inflexible 
requirement of an express reservation of the settlor’s cause of action 
in all situations, regardless of the factual background of the settle- 
ment. This analysis of the decision is also weakened by the fact that 
much of the language of the decision is in terms of an inference of 
non-liability rather than an implied covenant. 
Inference of Non-liability 

In its opinion, the court said: 

We do not deem that such recital of non-liability should be held 

to override the inference to be drawn from the act of the plaintiff 

Indemnity Company in paying damages to Tronca, that the In- 

demnity Company had no claim against Tronca arising out of the 

accident.!@ 

The court, in effect, is saying that the payment by B to settle ’s 
claim creates two inferences: (1) that A is not liable, and the inter- 
mediate step logically necessary to reach this, (2) that B is liable. 
It then follows that a recital of B’s non-liability (that payment is not 
to be construed as an admission of liability) as contained in the settle- 
ment release, is only valid as to the second inference and does not 
“override” the first. This position by the court is reasserted in the 
denial of the motion for rehearing. There the court said :™ 


We adhere to our original conclusion, that the recital appearing 

in the instant release to the effect that the settlement payment was 

not an admission of liability, did not constitute such express 
reservation. (Emphasis supplied) 

The “express reservation” referred to is the reservation of the 
settlor’s cause of action which the court deems necessary in all settle- 
ments. The court is saying that the recital of non-liability will be 
given effect on the issue of B’s liability to A but not on the issue of 





*The court touched on this implied covenant when it said “Tronca[A] had the 
right to act upon such assumption in accepting the $150 damages it tendered in 
settlement.” This statement follows immediately after the statement in the text at 
note 10 infra. See 19 Am. Jur., Estoppel § 42 (1939). 

** 270 Wis. at 451, 71 N.W.2d at 399. 

*™ 270 Wis. at 452a, 72 N.W.2d at 103. 
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4’s liability to B. Their reasoning is that B, in making a settlement 
payment, recognized that A was not responsible for the accident and 
is now estopped from asserting liability on A’s part.’ Is the court’s 
denial that it is repudiating the principle of non-admissibility of com- 
promise settlements’® an accurate statement of the decision? It is 
submitted that the denial is not supported by the court’s own state- 
ments as shown above. 


AUTHORITIES CONTRARY TO DECISION 


The inference drawn by the court that B’s payment to A is a rec- 
ognition that 4 is not liable to B does not seem valid. Wigmore, in 
his treatise on evidence, states in regard to compromise settlements :14 


The true reason for excluding an offer of compromise is that it 
does not ordinarily proceed from and imply a specific belief that 
an adversary’s claim is well founded, but rather a belief that the 
further prosecution of that claim, whether well founded or not, 
would in any event cause such annoyance as is preferably avo‘ded 
by the payment of the sum offered. In short, the offer implies 
merely a desire for peace, not a concession of wrong done... . 
(Emphasis supplied in last sentence only). 


It is clear that Wigmore not only states the accepted law on the 
subject but he in effect says that both inferences derived by the court 
from the settlement, that A is not liable and that B is liable, are not 
valid. The reasons for this are well stated by the North Carolina 
court in Dixie Lines v. Grannick, where the court stated: 


It costs time, trouble, and money to defend claims, whether well 
founded or not, and prudent persons constantly purchase their 
peace against unfounded claims to avoid these outlays. 





“It appears that anything less than a statement in the settlement agreement that 
settlor reserves his cause of action, or that the settlement is not to be construed as 
eliminating settlor’s cause of action (against settlee), would not be an “express 
reservation.” Under the court’s reasoning, is an express reservation necessary? Why 
not just a recital to cover both inferences? For example: “said payment is not to be 
construed as an admission of any liability of settlor or lack of liability by settlee.” 

* 270 Wis. at 452a, 72 N.W.2d at 102. 

™ 4 WicmoreE, Evipence § 1061(c) (3d ed. 1940). 

*31 C.J.S., Evidence § 290 (1942); 15 C.J.S., Compromise and Settlement § 22 
(1939); Esser v. Brophey, 212 Minn. 194, 3 N.W.2d 3 (1942) (citing Wigmore) ; 
Cilibrasi v. Reiter, 103 Cal. App. 2d 397, 229 P.2d 394 (1951); Hughes v. i 
187 Ala. 41, 65 So. 518 (1914) ; McCloskey & Co. v. Eckart, 164 F.2d 257 (1947). 

* 238 N.C. 552, 557, 78 S.E.2d 410, 414 (1953). See also Cilibrasi v. Reiter, 103 
Cal. App. 2d 397, 229 P.2d 394 (1951); 15 C.J.S., Compromise and Settlement § 22 
(1939). Other reasons for compromise settlements are: (1) to bring the cause of 
action in another court, (2) settlor would prefer being plaintiff, feeling there is a 
psychological advantage to being plaintiff as well as to having the opening and 
closing statements, (3) to dispose of some issues which would take more time and 
money to defend against, or to prove at the trial, than it would cost to settle. 
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The two inferences used by the court are really alternative state- 
ments of the same principle—an admission of liability by the offer or 
making’ of a compromise settlement, the very principle the court 
denies it adopted. 

The better rule for dealing with settlements would seem to be that 
expressed in a Massachusetts case, Ross v. Fishstine.® There plaintiff 
sued defendant for personal injuries and property damage received 
in an automobile collision. Defendant’s counsel at the trial made an 
offer of proof that the plaintiff had paid defendant $100 (and $600 
to two passengers of defendant) to settle defendant’s claim for dam- 
ages. This offer of proof was excluded as were defendant’s requested 
instructions to the jury that such payments constituted acknowledge- 
ment of negligence and liability. The Massachusetts court, on review, 
denied error and said :'® 


The evidence offered did not tend to prove discharge of the de- 
fendant’s liability by release, payment, or mutual adjustment of 
differences. It did not warrant the inference that settlement of 
the plaintiff’s claim against the defendant was a part of the trans- 
action. Even apart from any question of pleading the evidence 
was inadmissible for the purpose of proving such discharge. 

Nor did the evidence offered tend to prove an admission by the 
plaintiff that his negligence was a contributing cause of the col- 
lision. It shows no more than a compromise of the claims of the 
defendant . . . —a purchase of peace by the plaintiff. 


Applying this rule to the Heinemann case, A would be bound by 
the express terms of his release, which referred only to his own cause 
of action. B’s claim against A did not enter into the settlement.” B 
evidently intended, when he settled A’s claim, to seek recovery on his 
own because he started suit within six weeks. Did A at the time of 
negotiation think the settlement was for all causes arising from the 
accident? He did not state this in his answer and it was not until 21 
months later (on the day of trial) that his answer was amended to 
include such a contention. 





** That the rule applies to both offers to settle and settlements see Ross v. Fish- 
stine, 277 Mass. 87, 177 N.E. 811 (1931); Meek v. Miller, 38 F. Supp. 10 (M.D.Pa. 
1941); Hawthorne v. Eckerson Co., 77 F.2d 844 (2d Cir. 1935); Esser v. Brophey, 
212 Minn. 194, 3 N.W.2d 3 (1942). 

“277 Mass. 87, 177 N.E. 811 (1931). This case is well regarded. See 31 C.JS., 
Evidence § 290 (1942). See also, Esser v. Brophey, 212 Minn. 194, 3 N.W.2d 3 
(1942); Meek v. Miller, 38 F. Supp. 10 (M.D. Pa. 1941); McCloskey & Co. v. 
Eckart, 164 F.2d 257 (1947). 

* Ross v. Fishstine, 277 Mass. 87, 88, 89, 177 N.E. 811 (1931). 

*See 11 Am. Jur., Compromise and Settiement § 15 (1937). “. . . [T]n order to 
be a bar to an action, the agreement must purport to discharge the liability sued 
upon. 
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The evidence in the Heinemann case shews that B had both col- 
lision and liability insurance whereas A had only liability insurance. 
Since B had not answered, the defendant Milwaukee Automobile In- 
surance Company (A’s insurer), was not concerned with 4’s cause of 
action, and would be concerned only in the event B counterclaimed. It 
would then appear that A had only his cause of action in mind when 
he settled since if he had thought that the settlement also affected B’s 
claim against him, defendant would probably have been included in 
the negotiation. 

Autnorities CITED IN SupPoRT OF DECISION 


The Wisconsin court cited a New Jersey Supreme Court case as 
being “directly in point.” Kelleher v. Lozzi** applied estoppel under 
circumstances similar to the Heinemann case, but the rationale of the 
decision is not clearly expressed, and it certainly is not direct author- 
ity for the now required recital of an express reservation of the 
settlor’s cause of action. One conclusion that can be drawn is that on 
the facts in the Kelleher case, the issue of liability was so far resolved 
at the time of settlement? (even to the stipulation of settlee’s dam- 
ages at $597.50) and the settlement ($550.00) was so close to the 
stipulated amount, that the settlement could only have been for the 
whole controversy. This certainly was not the situation in the Heine- 
mann case, where A’s complaint alleged $1,000.00 personal injuries 
and property damage** and B’s settlement was for $150.00. 

A study of decisions of the New Jersey Superior Courts following 
the Kelleher case substantiates the conclusion that the law of that 
case is not clear. Hann v. Jones** at one point holds, under the 
Kelleher rule, that there was an admission of contributory negligence.* 
Mechanical Devices Co. v. General Builders holds that the Kelleher 
case “seems to rest upon the doctrine of estoppel by judgment.” 





ma N.J. 17, 80 A.2d 196 (1951). 

* Hippe v. Del Valle, 16 N.J. Super. 42, 83 A.2d 820 (1951). 

™*See note 3 supra. 
= 34 N.J. Super. 85, 111 A.2d 447 (1955). 

* Quaere: would not an inference be more easily derived under the contributory 
negligence doctrine, where 1% negligence would eliminate the claim, than under 
en ary 's comparative negligence, where the claim is not lost until plaintiff is 50% 
negligent ? 

27 N.J. Super. 501, 506, 99 A.2d 605, 607 (1953). Caveat: In dismissing A’s 
action (in the Heinemann case) there was entered, by stipulation, a dismissal on the 
merits. If this dismissal could be considered a judgment for A (A having received 
$150 for giving up his cause of action) would not collateral estoppel (or judgment 
by estoppel) apply? See Annot., 2 A.L.R.2d 514 (1948), particularly § 11, p. 543 
and § 14, p. 555. In view of this pitfall it would be safer to rely on the stipulation 
rather than to enter an order and call judgment. This point was not argued in the 
appeal although it might well have been. 
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Hippe v. Del Valle** seems to place the decision on grounds of the 
settlement being a complete settlement. In the light of these holdings 
it is unfortunate that Wisconsin has adopted such a confused doctrine. 

In Giles v. Smith,® a Georgia case cited by the Wisconsin court, 
plaintiff settled with the driver-servant of defendant, then sued the 
defendant. Court held that plaintiff could not recover, saying, “a 
judgment in favor of the servant on the merits (and by analogy, a 
release of the servant from liability . . .) will bar an action against the 
master, where the injury and damage are the same.”*® This also 
is not the Heinemann case. 

In the Kelleher and Giles cases the courts say that valid claims by 
both settlor and settlee are irreconcilable. Since the settlor by settling 
“acknowledged a valid claim’’®® of the settlee, the settlor is estopped 
from asserting his own claim. The Wisconsin court cites other cases 
following this rule by implication.*! The difficulty that arises in ac- 
cepting such a rule is that there is no acknowledgement of a valid 
claim. There is only a purchase of peace. In inferring such acknow- 
ledgment the court seems to be adopting a position contrary to the 
rule of evidence which prohibits the use of settlements or offers of 
settlements as admissions of liability. 


RESERVATION OF CAUSE OF ACTION 


If it is to be concluded that the estoppel in the Heinemann case is 
based on an implied convenant not to sue, then it is obvious that the 
court’s requirement of a reservation clause to maintain settlor’s cause 
of action was dictum and not necessary to the court’s decision. If, 
however, as seems more likely, the court is inferring an admission 
of non-liability from the settlement (in direct conflict with the es- 
tablished rule of evidence) such reservation would certainly be neces- 
sary because all settlements then would be presumed to be complete 
settlements. To avoid the presumption then, a reservation of rights 
must be made. Actually neither the inference of admission of non- 
liability nor the resulting presumption that all compromise settlements 





* 16 N.J. Super. 42, 83 A.2d 820 (1951). 
* 80 Ga. App. 540, 56 S.E.2d 860 (1949). 
* Id. at 543, 56 S.E.2d at 862. As to judgment on merits see Hann v. Jones, 34 
NJ. Super. 85, 111 A.2d 447 (1955). 
Kelleher v. Lozzi, 7 N.J. 17, 24, 80 A.2d 196, 199 (1951); Giles v. Smith, 80 Ga. 
7 540, 56 S.E.2d 860 (1949). 
See also id Memorial Works v. Yellow Transit Co., 240 Mo. App. 968, 
225 S.W.2d 366 (1949) which seems to be in agreement with the Kelleher case. 
However, in the release there was a statement that “said sum is paid in compete 
settlement of, and to avoid the trouble and expense of further investigation and 
litigation on account of said accident.” 
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are complete is valid in the light of existing law in other jurisdictions. 

The-result of the Heinemann decision as mentioned by Justice Gehl 
in dissent is that an “artificial device” is being set up, and this device 
operates against a settlor. It would seem under the court’s holding 
that A gave up his cause of action in a negotiation and received in 
return, aot $150, but $150 plus B’s cause of action without ever bar- 
gaining for it. 

Counterclaim is not mandatory in Wisconsin ;*? a defendant can 
defend against a claim and later assert his own cause of action. A 
decision that in effect presumes all compromise settlements to be com- 
plete settlements of all causes of action arising from a given set of 
facts seems to be in conflict with the legislative policy evidenced by the 
counterclaim statute. 


PRESUMPTION OF FINALITY IN SETTLEMENTS 


The ultimate result of the Heinemann decision is a rule that settle- 
ments will, in the absence of express reservation, be presumed to be 
final between the parties involved as to all causes of action in a con- 
troversy where each party feels he has a valid claim against the 
other. The inarticulate premise underlying this rule is that it will 
lead to equitable results, particularly in situations where the settlee 
is not represented by counsel in the settlement negotiation.** The 
rule would require a person negotiating with a settlee to inform him 
that a settlement does not necessarily include all causes of action aris- 
ing out of a controversy. This puts the settlee on notice that he still 
might be required to defend against the settlor’s claim. It appears 
that the court is trying to adopt a rule that will tend to reduce liti- 
gation and hardship resulting from misunderstanding or lack of 
knowledge. 

There remain two questions: (1) Was the formulation of this rule 
valid under the facts in the Heinemann case in light of the general 
rule** that compromise settlements affect only the issues which are 
explicitly covered in the settlement? (2) Should the court (as against 





™ Wis. Star. § 263.14(1) (1953). 

* However, the decision seems to operate as a trap for the unwary settlor who 
settles while unaware of the rule requiring reservation of his claim. Quaere: Won't 
the decision also impede settlement in a case where the insured has only liability 
coverage and the policy contains the usual provision requiring the insured’s cooper- 
ation? The insured will often refuse to settle unless he can get an express reservation 
of his claim in the settlement, while the insurer will be anxious to settle with or 
without the reservation. 

“11 Am. Jur., Compromise and Settlement §§ 15, 25 (1937); 15 C.J.S., Compro- 
mise and Settlement § 27 (1939). 
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the legislature) make such a rule? It is submitted that both questions 
should be answered in the negative. 


CoNcLUSION 


The immediate reaction to this decision will be a reduction in settle- 
ments in situations where both settlor and settlee have potential causes 
of action under the same set of facts. The reason for this is clear: 
No attorney wants to subject his client to being a guinea pig in a test 
case appeal, and there is bound to be an appeal of such a controversial 
doctrine, particularly since it is not clearly spelled out. The overall 
effect of the decision will be some reduction in settiements because of 
the unfair position in which it places the settlor who just wants to 
reduce issues. He must, in effect, bargain for his own cause of action 
at the same time he settles the claim against himself even though he 
might otherwise avoid excessive expense by settling one claim at a 
time. 

It is submitted that the better rule would be that of Ross v. Fish- 
stine,> which allows the parties to bargain for their own advantage 
without artificial devices obstructing the negotiations. 

However the result is reached and whatever happens hereafter, 
henceforth an attorney had better expressly reserve his client’s cause 
of action in a settlement, if he intends to later assert it. 


Wit1am T. RIEsER 





THE TESTAMENTARY NATURE OF REVOCABLE INTER 
VIVOS AND LIFE INSURANCE TRUSTS —LIBERALIZ- 
ING LEGISLATION IN WISCONSIN. Estate planners in Wis- 
consin who have been bothered by fears that certain types of trusts 
may be declared testamentary and invalid should be encouraged by 
two bills passed by the 1955 Wisconsin Legislature. The repeal and 
recreation of section 231.205 grants a settlor increased powers over 
an inter vivos trust and clarifies the effect of an attempt to transfer 
assets by will to an inter vivos trust. The amendment of sections 
206.52, 253.03 (1) and 323.01? allows increased use of life insurance 
trusts. 





277 Mass. 87, 177 N-E. 811 (1931). 
1 Wis. Laws 1955, c. 85, published May 13, 1955. 
* Wis. Laws 1955, c. 73, published May 12, 1955. 
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RESERVATION OF POWERS 


Subsection (1) of 231.205 allows the settlor or another to exer- 
cise a great deal of dominion or control over the property in a revoc- 
able, amendable trust without making the trust invalid. The problem 
posed by reservation of powers over the trust property traces back 
to the case of Warsco v. Oshkosh Savings & Trust Co. In that 
case the Wisconsin Supreme Court stated that although it was per- 
missible for a settlor to retain a beneficial life interest and a power 
to revoke the trust, the inclusion of a power to regain control of the 
trust assets under the terms of the trust made the trust invalid. The 
court emphasized that where the settlor had “full control and domin- 
ion over the trust property,” such that the trustee became his “mere 
agent,” the trust was invalid because there was no transfer of a pres- 
ent interest. It based its decision in part on a Massachusetts case 
involving similar facts.* In the following year the Massachusetts court 
distinguished its holding, ruling that “the right in the donor to with- 





* Wis. Laws 1955, c. 85: “§ 231.205(1) Any instrument declaring or creating a 
trust, when otherwise valid, shall not be held an invalid trust, or an attempted 
testamentary disposition, because it contains any of the following powers, whether 
exercisable by the settlor or another or both: 

(a) To revoke, alter, amend or modify any or all provisions of the trust. 
ott? To exercise any power or option over any property transferred to or held 

e trust. 

(c) To add to or withdraw from the trust all or any part thereof at one time or 
at different times. 

(d) To direct during the lifetime of the settlor or another, the persons and organ- 
oo, to whom or on behalf of whom the income shall be paid or principal dis- 

bu’ 

“(2) A trust otherwise valid, created by a written instrument, whether or not it 
contains any or all of the powers specified in sub. (1), shall have existence independ- 
dent of any will and be eligible to receive property bequeathed, devised or appointed 

the settlor and others, whatever the size or character of its corpus or the terms 

the instrument, unless the instrument specifically states otherwise. No reference to 
any such trust in any will shall cause the trust assets to be included in the property 
administered as part of the testator’s estate. 

“(3) Any or all of the powers listed in sub. (1) may be exercised without affecting 
ie. pone of the trust, its nontestamentary character and its independent existence 

ity for the receipt of property bequeathed, devised and appointed to it, 
eed aie the exercise of a power, under sub. (1) (a) to amend, alter or modify the 
provisions of the instrument shall be effective to change such provisions as to prop- 
erty devised, bequeathed or appointed by will to the trust only if the settlor’s will 
is executed or republished after the exercise of such power. 

i LE in cree ieee De constvend go chering-er charging is sap mee 

the existing law or rules of law relating to the rights of widows, the taxation of 
ee eee ee ee ee 


mms) This section shall be applicable to trusts created and wills executed both 
a after its passage by persons who are living at or after the effective date 

*183 Wis. 156, 196 N.W. 829 (1924). 

* Id. at 160, 196 N.W. at 830. 

* McEvoy v. Boston Five Cents Savings Bank, 201 Mass. 50, 87 N.E. 465 (1909). 
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draw the principal of the trust does not defeat the trust.”7 In 1926 
the Wisconsin court, on different facts, reaffirmed its policy in the 
Warsco case of examining the “dominion and control” exercised by 
the settlor.® 

In 1931 the Wisconsin legislature attempted to limit the effect of 
the Warsco case by passing section 231.205® providing, in part, that 
the settlor could “require that sums from the trust principal be paid 
to or used for him either at his request or in the discretion of the 
trustee.”2° This statute did not, however, produce the clarification of 
the law which it might have. A 1943 Wisconsin Law Review note™ 
pointed out that the wording of this statute was subject to three pos- 
sible constructions: 1) only a part of the trust could be withdrawn; 
2) only sums of money and not other kinds of property could be with- 
drawn; or 3) the entire trust res could be withdrawn whether it con- 
sisted of money or other property. 

The statute has played little part in court decisions, for it ‘has not 
been cited in any of the reported cases. In a 1941 tax case the court 
held valid a revocable trust with the settlor named as life beneficiary, 
but noted that “where extensive direction and control are kept over 
the trustee, it is possible for the trustee to be an agent also.”!2 Faced 
with a trust in which the settlor made a trust irrevocable for ten years 
but revocable after that, the court, in the case of Koppelkam v. First 
Wisconsin Trust Co., ignored the statute, despite its mention in the 
briefs, but upheld the trust, stating that in the Warsco case: 


. . . The vice was not the revocability of the trust, but the fact 
that there was no alienation of the donor’s property in such a way 
as to cause a benefit to accrue to a cestui que trust unless pre- 
vented by a condition subsequent resulting from a lawful revoca- 
tion of the trust.'* 


This statement was reaffirmed in Tucker v. Simrow,'* in which the 





*Jones v. Old Colony Trust Company, 251 Mass. 309, 313, 146 N.E. 716, 717 
(1925). The McEvoy case, supra note 6, was later expressly overruled by National 
Shawmut Bank v. Joy, 315 Mass. 457, 53 N.E.2d 113 (1944). 

"Darling v. Mattoon State Bank, 189 Wis. 117, 119, 207 N.W. 254, 255 (1926). 
Note that Warsco case was also cited for the proposition that a settlor could reserve 
the power to revoke or amend his trust. Richardson v. Stephenson, 193 Wis. 89, 92, 
213 N.W. 673, 674, 52 A.L.R. 681 (1927). 

* Wis. Laws 1931, c. 216. 

* Wis. Star. § 231.205 (1953). 

* Note, 1943 Wis. L. Rev. 127. 

* First Wisconsin Trust Co. v. Department of Taxation, 237 Wis. 135, 139, 294 
N.W. 868, 870 (1941). The ares cited RESTATEMENT, Trusts § 57(2) (1935). 

* 240 Wis. 254, 259, 3 N.W.2d 350, 352 (1942). 

248 Wis. 143, 145, 21 N.W.2d 252 (1946). The statute was not mentioned in 
either of the briefs in this case. 
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court noted that the distinction to be made is between a present inter- 
est created in the donee and complete control exercised by the donor. 

With this background in mind, subsection (1) of section 231.205 
would seem to have several effects. It resolves the ambiguities of the 
1931 version of the statute, making it clear that any part or all of 
the trust property can be withdrawn from the trust under its terms. 
This specifically overrules the holding in the Warsco case. But, more 
important, the amendment establishes areas in which the settlor may 
exercise “dominion and control” over the trust without making it 
invalid.’* By so doing, the statute established a liberal policy in Wis- 
consin regarding the reservation of extensive powers in the settlor.1* 
Although the court may apply its “dominion and control” test to hold 
trusts invalid in the future, its discretion should be sharply limited by 
this statute. 

In amending subsection (1) of section 231.205, the legislature 
made the reserved powers “exercisable by the settlor or another or 
both.”""* The plain meaning of this language seems to be that the 
powers may be reserved to the settlor, to the trustee, to the beneficiary, 
or to any other person. It seems clear that the problem to which the 
statute is addressed is the Statute of Wills, not problems of merger 
or passive trusts. If the beneficiary were given complete control, or 
made himself trustee, normal trust rules would apply to vest him with 
legal title.** Subsection (4) of the statute specifically provides the 
court with an escape route in such situations and enables it to apply 
accepted trust notions. Of course, a mere power in a beneficiary to 
amend a trust instrument (such as a power of appointment) or to 
invade principal does not invalidate the trust under accepted common 
law rules.”° 

Pour Over Provisions 


The remainder of section 231.205 has two important effects. Sub- 
section (2) makes clear that a valid inter vivos trust created by a 
written instrument can receive property bequeathed or devised under 
a will, and that reference in a will to a living trust will not cause the 
assets in the living trust to be administered as part of the testator’s 
estate. Subsection (3) provides that if the trust instrument establish- 





* Wis. Stat. § 231.205(1), note 3, supra. 

* For trends in the common law of other jurisdictions see the annotations in 32 
ALL.R.2d 1270 (1953); 164 A.L.R. 881 (1946); 73 A.L.R. 209 (1931). 

*" Italics added. See note 3 supra. 

“Scott, Trusts § 99 (1939). 

*See note 3 supra. 

54 Am. Jur., Trusts §§ 26, 29 (1948). 
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ing a living trust which is to receive assets from an estate is amended 
after the will is drawn, such amendment will be effective as to prop- 
erty devised, bequeathed or appointed by the will only if that: will is 
executed or republished after the amendment. 

Trusts mentioned in wills usually are upheld as separate entities 
under a test of independent significance or are held to be incorporated 
into the will under a theory of incorporation by reference.*4 This 
statute disposes of the necessity of choosing between these theories in 
Wisconsin. Under the statute a living trust stands as a separate 
entity eligible to receive property passed under the will; it is not in- 
corporated into the estate for probate; and it is not subject to pares 
istrative control by the probate court. 

The effect of amendment of the inter vivos trust after the will is 
drawn is declared by the provision requiring that the will must be 
executed or republished after the amendment is made. In other juris- 
dictions the question of amendment of an inter vivos trust has arisen 
in cases in which a trust is incorporated by reference into a will and 
then amended. Some courts have held that such an amendable trust 
cannot be incorporated by reference into a will on the theory that an 
amendable instrument does not fit one of the accepted requirements 
that the will must refer to a writing then in existence.?* Some courts 
have criticised the exercise of the power to amend, others its exist- 
ence.** Although the validity of the “pour over” from the estate to 
the trust is not dependent upon the doctrine of incorporation by ref- 
erence under this statute, the legislature has made it clear that in 
Wisconsin amendment of the terms of the trust after the will is 
executed or republished will not be effective in regard to property 
passed under the will. 

If an amendment to a living trust is made after the will is executed 
and there is no republication of the will several problems may arise. 
Should the assets included in the estate pass to the inter vivos trust as 
it formerly existed? The Ohio court passed upon this situation in a 
case** in which it was stipulated by the parties that the original “pour 
over” clause in the will was valid. The court held that where the 
trust had been amended after the will was executed the assets under 
the will could pass to the trust as it formerly existed. It also ruled 





™57 Am. Jur., Wills, §§ 241, 242 (1948); Annotations, 21 A.L.R.2d 220 (1952); 
173 A.L.R. 568 (1948); 144 A.L.R. 714 (1943); 80 A.L.R. 103 (1932). 
* Atwood v. Rhode Island Hospital Trust Co., 275 F. 513, 24 A.L.R. 156 (1st Cir. 
1921 ). 
™ For a survey of the basic cases see Lauritzen, Can a Revocable Trust Be Incor- 
porated by Reference? , 45 Int. L. Rev. 583 (1950). 
™ Koeninger v. Toledo Trust Co., 49 Ohio App. 490, 197 N.E. 419 (1934). 
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that the amended trust was valid as to the assets contained in it which 
were not received from the estate of the settlor. This seems a logical 
solution under our statute. If two trusts arise in the above manner 
should they be administered separately or together? The answer does 
not appear from the Wisconsin statute.*° Obviously, compliance with 
the statute by republication of the will after amendment of the living 
trust would prevent such problems from arising. In view of the clear 
requirement laid down by the statute such amendment is indispensable 
and should become an automatic practice. 

The use of the word “republished” in subsection (2) should not be 
interpreted as raising a requirement of “publication” in Wisconsin. 
Neither section 238.06 nor Wisconsin case law requires that the testa- 
tor formally publish an instrument as his will.** The word “repub- 
lish” in this context means more nearly “re-execute,” and has been 
so used by the court in other decisions.2*7 The best method of repub- 
lishing is by use of a codicil, and a new codicil should be executed 
immediately after each amendment to the inter vivos trust. 

Section 206.5278 and corresponding changes in section 253.03 (1)”* 
and 323.01*° provide that: 1) an inter vivos life insurance trust can- 
not be declared invalid for lack of a trust res other than the right of 





™ See note 3 supra. 

* Will of Zych, 251 Wis. 108, 28 N.W.2d 316 (1947). 
ao of Home, 231 Wis. 227, 284 N.W. 766, rehearing denied, 285 N.W. 754 

1939). 

™ Wis. Laws 1955, c. 73 amends Wis. Stat. § 206.52 to read: “(1) Life insurance 
may be made payable to a trustee to be named as beneficiary in the policy and the 
proceeds of such insurance shall be paid to such trustee and be held and disposed of 
by the trustee as provided in a trust agreement or declaration of trust made by the 
insured during his lifetime. It shall not be necessary to the validity of any such 
trust agreement or declaration of trust that it have a trust corpus other than the 
right of the trustee to receive such insurance proceeds as beneficiary and any such 
trustee may receive assets, other than insurance proceeds, by testamentary dispo- 
sition and administer them according to the terms of the trust agreement or declara- 
tion of trust as they exist at the death of the testator. 

“(2) A policy of life insurance may designate as beneficiary 
named or to be named by will, if the designation is made in accordance with the 
provisions of the policy and the requirements of the insurance company. The trustee 
or trustees may be appointed immediately after the proving of the will, and upon 
appointment and qualification the proceeds of such insurance shall be paid to the 
trustee or trustees to be held and disposed of under the terms of the will as they 
exist at the death of the testator and in accordance with ch. 323; but if no quali- 
fied trustee makes claim to the proceeds from the insurance company within one 
year after the death of the insured, or if satisfactory evidence is furnished the in- 
surance company within such one year period showing that no trustee can qualify 
to receive the proceeds, payment shall be made by the insurance company to the 
executors, administrators or assigns of the insured, unless otherwise provided by 
agreement with the insurance company during the lifetime of the insured. The 
proceeds of the insurance as collected by the trustee or trustees shall not be subject 
to debts of the insured and inheritance tax to any greater extent than if such pro- 
ceeds were payable to any other named beneficiary other than the estate of the 
insured. For purposes of trust administration such proceeds shall be subject to the 











March) NOTES 319 


Lire INSURANCE TRUSTS 


the trustee to receive the insurance proceeds as beneficiary; 2) the 
trust will still be valid despite reservation by the insured of the right 
to borrow on the policy or to surrender it; 3) the trustee of a life in- 
surance trust can receive assets from an estate and administer them 
according to the terms of the inter vivos trust agreement ; 4) a trustee 
named in a will may be designated as beneficiary of a life insurance 
policy and may administer the proceeds of the policy as part of the 
testamentary trust without making the proceeds part of the estate for 
purposes of probate administration; and 5) the administration of the 
trust established by naming the trustee in the will as beneficiary will 
be administered under the supervision of the probate court in a man- 
ner similar to the supervision of a normal testamentary trust. 
Attacks on life insurance trusts have centered on the fact that a 
mere right to receive the proceeds of a life insurance policy does not 
constitute a sufficient interest to create a trust res. In upholding this 
right as sufficient, subsection (1) of section 206.52 follows the prevail- 
ing common law view.*! Even the exercise of the right to borrow on 
the policy does not make the trust invalid as to the remainder of the 
proceeds due on the policy at the death of the insured.*? 
- The question might be raised whether, when this right to the pro- 
ceeds can be revoked, there is insufficient certainty of interest to con- 
stitute a trust. This is answered effectively by observing that once 
the trustee’s valid interest is recognized under section 206.52 that 
interest should be considered as any other property right in trust. 





court jurisdiction over the trust in the same manner as though they had been pay- 
able to the estate of the insured, but shall not otherwise be considered as payable 
to the estate of the insured. Such proceeds shall be listed for tax purposes only, as 
required under s. 312.01, in the general inventory of the estate. Such insurance 


y 

“(3) The fact that the insured may reserve or have the right to borrow on the 

policy or to surrender the same shall not affect the validity of any such trust fur- 

ther than the amounts so borrowed or withdrawn are involved, and the remainder of 

ba moneys due on such policy at the death of the insured shall go to the trustee 
to be handled and administered in accordance with the trust provisions.” 

” Wis. Laws 1955, c. 73, § 3. Wis. Stat. § 253.03(1) is amended to read: “ . 
probate in such court, including administration under ch. 323 of trusts created in 
accordance with s. 206. "52(2) . 

Phe Laws 1955, c. 73, $4. Wis. Star. 323.01 (intro. par.) amended to read: 

5 any deceased person, including any trust created under s. 206.52(2), or who 


Trusts, § 84, comment b (1935). 
* Wis. Start. § 206.52(3), note 28 supra. 
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Validity of the trust despite the right to withdraw the trust res would 
be approved under section 231.205, discussed above. 

When the assets of an estate are commingled with those in an inter 
vivos trust it may be asked whether the trustee can administer in 
one trust the property which he received inter vivos and the property 
which he received by will.** Subsection (1) of amended section 206.52 
makes it clear that the trustee of a life insurance trust can receive such 
assets and can administer them with the proceeds of the life insurance 
policy under the terms of the inter vivos trust.** 

The last phrase of subsection (1) states that the trustee of an inter 
vivos life insurance trust may administer the combined assets accord- 
ing to the terms of the trust agreement or declaration of trust as they 
exist at the death of the testator.*5 This language raises the problem 
as to the effect of a life insurance trust which is declared, created or 
amended after the execution of the will from which assets are trans- 
ferred. Section 231.205 (3), discussed above, requires that, in order 
for the inter vivos trust to be valid as to assets in the estate, the will 
must be republished after the trust amendment. The language of 
this life insurance statute seems to say that the terms cf the trust 
which exists “at the death of the testator” govern, without a require- 
ment of republication. The resolution of this conflict between statutes 
will depend upon the court’s interpretation. In view of traditional 
court support of the Statute of Wills it seems probable that the literal 
application of this life insurance statute will be avoided on the 
grounds that such interpretation would allow the insured to make 
testamentary dispositions of all of his property through the medium 
of the life insurance trust. 

It is in subsection (2) of this statute that the Wisconsin legislature 
takes its longest step in liberalizing life insurance trust law. Under 
this section, although the trustee is not named until the death of the 
testator, the trust is not considered as testamentary for purposes of 
probate administration. As a result, an estate planner is able to pro- 
vide for a testamentary trust with the proceeds of the life insurance 
policies payable to the trustee and still maintain the advantage of a 
separate living life insurance trust. Such an arrangement still qualifies 
for the Wisconsin $10,000 life insurance exemption,** avoids the pos- 





* Scott, Trusts § 54.3 (1939). 
* Note 28 supra. 
Ibi 


bid. 
* Wis. Stat. § 72.01(7)(b) (1953): “Insurance otherwise taxable under para- 
graph (a) of this subsection, to the clear value of ten thousand dollars payable to 
a beneficiary or beneficiaries other than the estate of the insured, shall not con- 
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sible election of the wife to take against the will, avoids the claims of 
creditors, and avoids the normal incidents of probate administration. 

Although Wisconsin had not yet passed upon the point, cases from 
other jurisdictions indicate a strong trend towards invalidating trusts 
in which the trustee to be named under a will is designated as bene- 
ficiary. In Frost v. Frost,3* the Massachusetts court declared assign- 
ments of five life insurance policies to “the trustees to be named in 
my will” invalid, pointing out that a testamentary intent was displayed 
by the provision that the trustees could not be appointed until after 
death. Both Pennsylvania and Ohio, with statutes giving exemptions 
to life insurance policies payable to other than the estate of the in- 
sured, have declared trusts to be invalid when the trustees were those 
named in the will, holding therefore that the proceeds of the policies 
were taxable.** At the very least, the probable result of such a desig- 
nation in Wisconsin previously was uncertain.*® Following passage 
of this statute such designation is valid. It should be noted that the 
legislature has taken a more or less neutral position towards declara- 
tion of past law on this problem by stating that: 


Enactment of this section shall not invalidate previous life in- 
surance policy beneficiary designations naming trustees of trusts 
established by will.*° 
Such language indicates a refusal by the legislature to declare that 
this is a change in the law. It does not, however, explicitly make the 
legislation retroactive. 

Designation of the trustee of a testamentary trust as beneficiary 
of a life insurance policy raises certain drafting problems. How should 
the will in which the trust is spelled out be identified? To designate 
the trustee in a will of a certain date raises the possibility that the 
will may be revoked and another substituted. To avoid this con- 
tingency it is best to refer to “my last will.” To avoid the problems 
which might arise if the “last will” is declared invalid, it may be 
better to refer to the “will which is admitted to probate as my last will 





stitute a part of his estate for the purpose of the tax and shall be exempt from 
taxation. 

* 202 Mass. 100, 88 N.E. 446, 27 L.R.A. (n.s.) 184, 132 Am. St. Rep. 476 (1909). 

* In re Estate of Rothenbuecher, 76 Ohio App. 425, 64 N.E.2d 680 (1945). In re 
Myers’s Estate, 309 Pa. 581, 164 A. 611 (1933). 

For a general discussion of this problem see SmiTH, PERSONAL Lire INSURANCE 
Trusts (1950); Lawthers, Testamentary Trusts as Beneficiaries Under Life Insur- 
ance Policzes, Vol. IX, No. 4, J. AM. Soc’y C.L.U. 307, 342 (1955); Schipper, Desig- 
nating Trustee Under Will as Beneficiary of Insurance—Legal Problems, 94 Trusts 
& Estates 819 (1955); Lawthers, Designating Trustee Under Will as Beneficiary of 
Insurance—Home Office Problems, 94 Trusts & EstaTEs 826 (1955). 

“Nete 28 supra. 
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and testament.” It is possible to designate the trustee by name, but 
this raises problems when the trustee dies or renounces the trust, 
when a new trustee is designated under a new will, or when the court 
appoints a trustee other than the one specified. The best way to avoid 
this contingency is to name “the trustee who is accepted by the probate 
court.” Still other problems arise when the possibility of two testa- 
mentary trusts is considered, as where a marital deduction trust and 
a non-marital deduction trust are planned. If the will is in existence 
when the beneficiary is designated, the particular trust meant should 
be identified in the policy. Yet this again may cause confusion if the 
will is revoked and another substituted. Probably the best solution 
is to amend the beneficiary designation after each new will is made, 
and also to identify in the will the trust which is to receive the pro- 
ceeds of the insurance policy. In any event the method of beneficiary 
designation will depend upon the practice of the particular insurance 
company involved. 

Finally it should be noted that the legislature has put the life insur- 
ance trust created in accordance with subsection (2) of section 206.52 
under the jurisdiction of the probate court for purposes of adminis- 
tration.*! This provision adds a protective factor to a liberal step in 


Wisconsin trust law. 
Davip S. Ruper 





CORPORATION LAW —STOCKHOLDERS’ DERIVATIVE 
SUIT. The 1953 Wisconsin legislature placed additional restrictions 
on the stockholders’ derivative action in an attempt to protect corpora- 
tions from an undesirable outgrowth of the derivative suit, the “strike” 
or “nuisance” suit.? 





“See note 30 supra. Under Wis. Stat. § 323.01 (1953), the trustee must be 
bonded and must render a yearly account to the probate court. 
* Wis. Stat. § 182.013 (3) (1953), which was in effect at the time the legislation 
discussed was enacted, provides: 

After September 1, 1945, no stockholders’ derivative action against one or 
more directors or officers of a corporation of this state shall be maintained by 
the holder or holders of less than 5 percent of the outstanding stock of any class, 
unless the action be one based on conduct which results, and is willfully in- 
tended to result, in a direct or indirect personal benefit or advantage to one or 
more directors or officers, or conduct which results in a personal benefit or ad- 
vantage to one or more stockholders over the other stockholders. 

The above statute applies only to domestic corporations. The legislation discussed 
in this article applies to both domestic and foreign corporations. A stockholder of 
a domestic corporation will have to consider both sections in instituting a derivative 
suit. For a complete discussion of § 182.013(3) see Note, 1948 Wis. L. Rev. 580. 
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THE Common Law Derivative Suit 


The derivative suit at common law can be commenced by any stock- 
holder who is injured because the corporate directors fail to enforce 
a corporate cause of action.? The shareholder is required to allege 
that he has requested the directors to enforce the cause of action or 
that such a request on his part would have been useless. The suit, 
brought in equity,‘ is for the benefit of the corporation after allow- 
ance for reasonable expenses and attorneys’ fees of the shareholder.5 
Generally, the fact that the suing shareholder acquired his stock after 
the corporate cause of action arose does not bar suit. The stockholder 
does, however, have to come into court with “clean hands.”® 

Basically, these common law requirements have been incorporated 
into the Wisconsin legislation to be considered herein. The legislature 
has, however, imposed further restrictions upon the derivative action. 


Tue STRIKE Suit 


“Strike suit” is the term applied to a derivative suit brought to 
shake-down corporate officials. The shareholder threatens a derivative 
action intending to coerce corporate officers into a private out-of-court 
settlement for his benefit. Directors who have been guilty of mis- 
conduct may settle to avoid exposure. Innocent directors may settle 
to avoid the expense involved in full scale litigation or to protect the 
corporation from unfavorable publicity resulting from an action for 
mismanagement.” 

The Wisconsin legislature has borrowed from two jurisdictions in 
attempting to eliminate this abuse of the derivative suit. We shall 
compare the Wisconsin approach with the approach of New York 
and that of the Federal Rules of Civil Procedure. 





713 FLETCHER, CYCLOPEDIA OF THE LAW oF PRIVATE CorPORATIONS § 5947 (rev. ed. 
1943). The cause of action may run against the corporate officers or majority stock- 
holders for an illegal act. Also, it may run against a third person or corporation 
who threatens or commits a wrong to the corporation. Id. §§ 5850, 5951. 

* Id. § 5963. 

*Id. § 5944. 

* Id. § 6045. 

‘id. §§ 5980, 5984. 

"Ballantine, Abuses of Shareholders Derivative Suits: How Far Is California’s 
New “Security For Expenses” Act Sound Regulation?, 37 Ca.tr. L. Rev. 399 (1949); ; 
Hornstein, New Aspects of Stockholders’ Derivative Suits, 47 Corum. L. Rev. 
(1947); Hornstein, Directors’ Expenses In Stockholders’ Suits, 43 Corum. L. = 
301 (1943) ; Hornstein, Problems of Procedure In Stockholder’s Derivative Suits, 
42 Corum. L. Rev. 574 (1942); Koessler, The Stockholders’ Suit: A Comparative 
View, 46 Corum. L. Rev. 238 (1946). 
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Tue New YorxK ApproacH 


New York, in 1944, passed a statute designed to curb strike suits. 
It places the heavy burden of a bond for costs and attorneys’ fees on 
a suing shareholder who doesn’t own five per cent of the corporation’s 
outstanding stock or, in the alternative, stock worth $50,000.* 

Few large corporations have shareholders who own more than a 
small percentage of the outstanding stock. Few stockholders own 
more than $50,000 worth of shares in a given corporation.® This type 
of statute therefore makes security for expenses and attorneys’ fees 
mandatory for the large majority of stockholders contemplating a 
derivative suit. The security required in a complex action may easily 
amount to more than $50,000,2° much more than the average share- 
holder can raise. 

Section 180.405(4) of the 1953 Wisconsin Statutes, which utilizes 
the New York approach, provides: 


In any action brought in the right of any foreign or domestic 
corporation by the holder or holders of less than 3 per cent of any 
class of shares issued and outstanding, the defendants shall be 
entitled on application to the court to require the plaintiff or 
plaintiffs to give security for the reasonable expenses, including 
attorney’s fees. The amount of such security may thereafter from 





* N.Y. Gen. Corp. Law § 61-b, added by N.Y. Sess. Laws 1944, c. 668, provides: 
In any action instituted or maintained in the right of any foreign or domestic 
corporation by the holder or holders of less than five per centum of the out- 
standing shares of any class of such corporation’s stock or voting trust certifi- 
cates, unless the shares or voting trust certificates held by such holder or holders 
have a market value in excess of fifty thousand dollars, the corporation in whose 
right such action is brought shall be entitled at any stage of the 
before final judgment to require the plaintiff or plaintiffs to give security for the 
reasonable expenses, including attorney’s fees, which may be incurred by it in 
connection with such action and by the other parties defendant in connection 
therewith for which it may become subject pursuant to section sixty-one-a of 
this chapter, to which the corporation shall have recourse in such amount as the 
court having jurisdiction shall determine upon the termination of such action. 
The amount of such security may thereafter from time to time be increased or 
decreased in the discretion of the court having jurisdiction of such action upon — 
showing that the security provided has or may become inadequate or is excessive. 
The constitutionality of a New Jersey statute similar to the New York law has 
been upheld. Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541 (1949). Al- 
though there are serious due process questions presented, the court found that a 
reasonable classification had been made between those shareholders who are re- 
quired to provide security and those who, due to their holdings, need provide none. 
*Who Owns Big Business?, 88 Trusts & EsTaTEs 600 (1949). 
* Cohen v. Beneficial Industrial Loan Corp., 337 US. 541 (1949). The amount of 
5 ry. sought by the defendant corporation was $125,000. 
company could supply the needed security for a reasonable prem- 
ium. eased the shareholder would have to provide security or consigners to ob- 
tain such insurance. Shareholders of moderate means would undoubtedly find it 
very difficult to do so. 
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time to time be increased or decreased in the discretion of the court 
having jurisdiction of such action upon showing that the security 
provided has or may become inadequate or is excessive. 


At first glance this subsection may appear more favorable to the 
derivative complainant than the New York law since the percentage 
of stock required in order to avoid posting security is only three per 
cent instead of five per cent. However, in Wisconsin the shareholder 
must post a bond if he owns less than three per cent of the corpora- 
tion’s stock even though the market value of his stock is well over 
$50,000. 

Random examples of the value of a three per cent holding in some 
Wisconsin corporations are the following: 





Number of Shares Value of 
Outstanding Market Value 3% 
Corporation Common Stock May 1955 Holding 

Chain Belt Co. ...-----++++0e-- 610,337 $ 27,495,000 $ 824,850.00 
Milwaukee, Wis. 

Louis Allis Co, -----+-+++++-++- 238,852 7,443,264 223,297.90 
Milwaukee, Wis. 

Holeproof Hoisery Co. ----.----- 537,220 8,864,130 265,923.90 
Milwaukee, Wis. 

Harnischfeger Corp. ----.-----+- 720,438 22,333,578 670,007.34 
Milwaukee, Wis. 

Kearny-Trecker Corp. ---------- 792,346% 8,319,639 249,589.20 
West Allis, Wis. 

Gisholt Machine Co. ....-.---.-- 373,800 7,662,900 229,887.00 
Madison, Wis. 

Marathon Corp. -...---++++.++-- 3,671,000 115,552,000 3,466,560.00 
Menasha, Wis. 

Ray-O-Vac Co. ....--++-+eeeees 534,606 13,097,847 392,935.41 
Madison, Wis. 

National Presto Industries, Inc. .. 988,600 11,368,900 341,067.00 
Eau Claire, Wis. 





Obviously a shareholder can have well over $50,000 invested in a 
typical Wisconsin corporation without attaining a three per cent 
holding. The Wisconsin law therefore, lacking the alternative feature 
of the New York law, is considerably more restrictive in nature, re- 
quiring the vast majority of suitors to post security. 

It has been held by the United States Supreme Court that a state’s 
statutory requirement of security for derivative suits is substantive in 
nature and binding on the federal courts.12 This means that a share- 
holder subject to security requirements in the state courts of Wis- 
consin must also post security if he sues in a Wisconsin federal district 
court. 





*™ Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541 (1949). 
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Concededly, this security requirement will constitute a substantial 
protection against strike suits. However, it also represents a serious 
barrier to the prosecution of a valid derivative action by a stockholder 
of moderate means. To the extent that the law so operates, it tends, 
to a degree, to relieve directors from accountability to stockholders 
for breach of duty to the corporation. Thus, although protecting 
against strike suits, the law results in a diminution of the small share- 
holders’ power of control and increases the danger of lax administra- 
tion by corporate officers. 


Tue FEepeRAL APPROACH 


The Federal Rules of Civil Procedure approach the problem of 
the strike suit in a different manner. They attempt to control and 
regulate the course of the derivative suit rather than to impose a 
financial barrier to the institution of suit in the first instance.” 

The plaintiff commences his action by serving a verified complaint 
in which he alleges an attempt on his part to have the managers cor- 
rect the situation complained of (or his reasons for not making such 
an attempt) and the reasons why he failed to secure their cooper- 
ation.* He must also allege that he was a stockholder at the time 
the organization’s cause of action arose or that thereafter his share 
devolved upon him by operation of law.’® This requirement prevents 





* Fep. R. Civ. P. 23(b), (c): 
(b) Secondary Action by Shareholders. In an action brought to enforce a 


secondary right on the part of one or more shareholders in an association, in- 
corporated or unincorporated, because the association refused to enforce rights 
which may properly be asserted by it, the complaint shall be verified by oath 
and shall aver (1) that the plaintiff was a shareholder at the time of the 
transaction of which he complains or that his share thereafter devolved on him 
by operation of law and (2) that the action is not a collusive one to confer on a 
court of the United States jurisdiction of any action of which it would not 
otherwise have jurisdiction. The complaint shall also set forth with particularity 
the efforts of the plaintiff to secure from the managing directors or trustees and, 
if necessary, from the shareholders such action as he desires, and the reasons for 
his failure to obtain such action or the reasons for not making such effort. 

{c) Dismissal or compromise. A class action shall not be dismissed or com- 
promised without the approval of the court . . . notice of the proposed dis- 
missal or compromise shall be given to all members of the class in such manner 


as the court directs . 

See 3 Moore, FEperat EDERAL PRACTICE 3489 (2d ed. 1948) for a discussion of the question 

whether Rule 23 (b) (1) is procedural or substantive. The present trend of cases 

indicate it is procedural. Compare note 12 supra. 

“Under Rule 23 (b) the shareholder must also, if necessary, appeal to the other 
before bringing suit. This requirement is a carry over from the com- 

mon law. SA Seen MDS oe See. et $9 Soden from Sie dase 

holders, therefore this requirement is not applicable in most instances. BALLANTINE, 

Corporations 345 (rev. ed. 1946). 

* At common law, in most states, the plaintiff was allowed to sue if his stock was 

purchased without knowledge of the managers’ misdeeds even though he was not a 
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the complainant from purchasing stock after the cause of action arises 
for the purpose of giving him standing for bringing suit. ‘It also 
prevents a transfer of stock to an out-of-state complainant. after: the 
cause of action arises in an attempt to acquire federal diversity juris- 
diction for the cause.’® 

Once a derivative suit is instituted, the Rules prohibit a settlement 
without approval by the court. Notice of a proposed settlement or 
compromise must be given to other stockholders of the suitor’s class 
so they may, if they choose, intervene to protect their rights. The 
requirement of notice renders the strike suit less attractive, since it 
makes a private “nuisance value” settlement more difficult to obtain. 
Notice is also desirable because the settlement of a class action under 
the Rules may operate as res judicata, binding the class." 

The federal approach to the problem appears to be fair to both 
management and shareholder. The restrictions on qualificatidns for 
suit coupled with the requirements of notice and court approval of 
settlement operate to limit the strike suit. At the same time the rights 
of the interested small stockholder are protected, for he is ae faced 
with a prohibitive security requirement. 

The requirement that the stockholder purchase his stock Aa the 
zause of action arises may prove inequitable in some instances, for 
example, where a good faith purchaser finds the value of his shares 
materially reduced as a result of improper management before his. 
purchase but is precluded from seeking redress through a derivative, 
suit. The line must be drawn somewhere however, and this restriction 
may be justified on the theory that the stockholder should investigate 
stock thoroughly before purchasing. 

Section 180.405 (1), (2), (3) of the 1953 Wisconsin Statutes, 
adopting in substance the federal approach, provides: 


(1) No action may be instituted or maintained in the right of 
any domestic or foreign corporation by the holder or holders of 
shares or of voting trust certificates representing shares, of such 
corporation unless: 


(a) The plaintiff alleges in the complaint that he was a regis- 
tered shareholder or the holder of voting trust certificates at the 
time of the transaction or any part thereof of which he complains 
or that his shares or voting trust certificates thereafter devolved 





shareholder at the time the cause of action arose. 13 FLETCHER, CYCLOPEDIA OF THE 
Law Aa, Private CorPoTarions § 5980 (rev. ed. 1943). 
e.g., Quincy v. Steel, 120 U.S. 241 (1887). 
PS coke 2) v. War Damage Corp., 171 F.2d 15, 18 (D.C. Cir. 1948) (dictum), cert. 
denied, 336 US. 914 (1949). 
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upon him by operation of law from a holder who was a holder at 
the time of the transaction or any part thereof complained of. 

(b) The plaintiff alleges in the complaint with particularity 
his efforts to secure from the board of directors such action as he 
desires and alleges further that he has either informed the cor- 
poration or such board of directors in writing of the ultimate facts 
of each cause of action against each such defendant director or 
delivered to the corporation or such board of directors a true copy 
of the complaint which he proposes to file, and the reasons for 
his failure to obtain such action or the reasons for not making 
such effort. 

(c) The complaint in any such action shall be filed within 20 
days after the action is commenced. 

(2) The action shall not be dismissed or compromised without 
the approval of the court. 

(3) If anything is recovered or obtained as the result of the 
action whether by means of a compromise and settlement or by a 
judgment, the court may, out of the proceeds of the action, award 
the plaintiff the reasonable expenses of maintaining the action, 
including reasonable attorneys’ fees, and may direct the plaintiff 
to account to the corporation for the remainder of such proceeds. 


Section 180.405(1)(a) differs from the comparable provisions of 
the Federal Rules of Civil Procedure in two major respects.?* 

First, under the Federal Rules a stockholder who acquires his stock 
after the cause of action arises, can bring a derivative suit if the stock 
devolved upon him by operation of law. By the terms of the Wiscon- 
sin act, however, the stock thus transferred by operation of law must 
have been acquired from one who was himself a holder when the 
cause of action arose or suit cannot be brought. Why should such a 
transferee be barred because his predecessor was not a shareholder 
when the cause of action arose? This requirement seems to be an 
unreasonable limitation on derivative actions. Obviously a holder by 
operation of law did not acquire his stock to provide the basis for a 
strike suit. Rather, he is a stockholder as a result of chance. If cor- 
porate officers have acted wrongfully, he should have the power to 
protect his interests. Legislation directed against strike suits should 
not bar all such holders on the off chance that some might take ad- 
vantage of the fortuitous opportunity afforded to bring an improper 
derivative action. 





“It also should be noted that the Federal Rules apply to unincorporated associ- 
ations as well as corporations while the Wisconsin statute is limited to foreign and 
domestic corporations. 
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Secondly, under the Federal Rules, an equitable owner of stock can 
bring a derivative action."° The Wisconsin law requires that the 
complainant be a registered holder of stock. In many instances, stock 
is registered in a broker’s name although owned by another. In Wis- 
consin this equitable owner, under the terms of the statute, is not 
permitted to bring a derivative action.” Allowing only registered 
owners to sue enables a corporation to determine at any time during 
the proceeding whether a suing shareholder has the requisite financial 
interest to avoid bond requirements. If during the action the share- 
holder’s ownership falls below the required minimum, the corporation 
can demand security. A requirement of this nature is not completely 
effective, however, where the shareholder has the right to transfer his 
stock by a written assignment without notification to the corporation. 
For this would make possible a sale of the beneficial interest in stock 
without a corresponding change on the stock ownership records of 
the corporation.”4 

Section 180.405(1)(b) requires an appeal for corrective action to 
the corporate managers before bringing suit. The stockholder must 
deliver written charges or a copy of his intended complaint to the 
corporation before the appeal is considered perfected. This condition 
is a slight procedural change from the Federal Rules. As under the 
Rules, failure to appeal may be excused if it is shown that such ap- 
peal would necessarily be ineffective. 

Section 180.405(2) requires court approval of settlement. The 
section does not, however, require that notice be given to other stock- 
holders of the aggrieved class in case of proposed settlement as do the 
Federal Rules. This seems unfortunate because, as mentioned earlier, 
notice may operate as a strong deterrent to the strike suit. This lack 
of notice may also work a real injustice to other stockholders since, 
as previously mentioned, a class action may bind all members of the 
class.** 

Section 180.405(3) is derived from the common law. Under this 
section the plaintiff is allowed to receive payment for costs and at- 





* HFG Co. v. Pioneer Pub. Co., 162 F.2d 536 (7th Cir. 1947); Hurt v. Cotton 
States Fertilizer Co., 145 F.2d 293 (5th Cir. 1944), cert. denied, 324 U.S. 844 (1945). 

* As yet the statute has not been interpreted by the Wisconsin Supreme Court. 
If the court interprets the statute literally, an equitable owner will not be able to 
redress a wrong unless 

(1) his broker is willing to bring the action, or 

(2) the equitable owner is a!lowed to record his ownership and such recordation 

relates back to the commencement of his equitable ownership so that he will be 

deemed a holder of record when the cause of action arose. 

™ Murdock v. Follansbee Steel Corp., 213 F.2d 570, 576 (3rd Cir. 1954) (dictum). 

™See note 17 supra. 
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torney’s fees and must account for the remainder to the corporation 
if the court so orders. At common law, the corporation can sue for 
an accounting if the plaintiff received payment beyond costs and at- 
torney’s fees. 


CoNCcLUSION 


By adopting the fundamental approach of both the New York 
statutes and the Federal Rules of Civil Procedure, the Wisconsin 
legislature has imposed a doubly stringent burden on the shareholder 
who desires to bring a derivative action. He must put up security if 
he owns less than three per cent of the corporation’s stock and in 
addition satisfy the basic requirements of the Federal Rules. 

Section 180.405(4), adopting the New York approach, minimizes 
the danger of strike suits but makes serious inroads into the avail- 
ability of the bona fide derivative action. This is unfortunate for 
derivative suits are an effective remedy for corporate abuses and the 
constant potential threat of derivative action has done much to keep 
corporate directors responsive to the interests of shareholders.** 

Section 180.405 (1), (2), (3), following the approach of the Fed- 
eral Rules seems much more satisfactory, going far toward curing the 
ailment without at the same time sacrificing the patient’s life. The re- 
quirement of stock ownership at the time the cause of action arises 
plus court approval of settlement alleviate the problem of strike suits, 
while still leaving a real remedy for the small shareholder. 

Inclusion of the basic restrictions of both approaches seems an 
undue restriction on the derivative action in Wisconsin. This situ- 
ation could best be corrected by repeal or liberal amendment of sec- 
tions 180.405(4) and 182.013(3)”* plus amendment to eliminate the 
inequities of the first two sections of 180.405. By so doing, Wiscon- 
sin could restore the small shareholders’ rights while still retaining 
the desired regulation of the derivative action, particularly prevention 
of the strike suit. 

Tuomas G. HucHEs 
GeraLp E. OLson 





— FLETCHER, CYCLOPEDIA OF THE LAW oF Private Corporations § 6045 (rev. 
. 1943). 

See Note, 1948 Wis. L. Rev. 580. 

™ See note 1 supra. 
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WORKMEN’S COMPENSATION — SUCCESSIVE INSUR- 
ERS AND THE ACCIDENT WHICH AGGRAVATES A PRE- 
EXISTING CONDITION. “The changing of employment follow- 
ing industrial accident frequently creates perplexing problems. . . .”* 
The problem to be considered here is of this type. It generally arises 
in the following fact situation: An employee suffers two compensable 
injuries under different employers. The first injury temporarily dis- 
ables him but leaves him in a weakened condition so that he is more 
susceptible to further injury. The second injury aggravates this con- 
dition and the result is permanent disability. 

It is in determining which employer is liable for this final dis- 
ability that the difficulty arises, for there are two apparently con- 
flicting considerations. On the one hand an employer is held liable 
for future injuries which “have some causal connection with the 
first injury occurring while in the immediate service of the employer.”? 
Logically the first injury was a causal factor in the final disability, 
for without the weakening effect of the first injury the second would 
not have produced the resulting disability. Both injuries were neces- 
sary to create the disability and in this respect at least they were con- 
tributory causes. The natural solution of the problem would then 
require the apportionment of liability between the successive employers 
according to the contribution of each injury to the final disability. 

But on the other hand, 


. an employer takes an employee “as is” and the fact that he 
may be susceptible to injury by reason of a pre-existing physical 
condition does not relieve the last employer from being held liable 
for workmen’s compensation benefits if the employee becomes 
injured due to his employment, even though the injury may not 
have been such as to have caused disability in a normal individual.* 


Since the weakened physique was the pre-existing condition later 
aggravated by the second accident, full liability would rest on the 
last employer. 





* Employers ‘ta L. Ins. Co. v. Industrial Comm., 212 Wis. 669, 671, 250 N.W. 
758, 759 (1933). 

* Western Lime & C. Co. v. Industrial Comm., 194 Wis. 606, 608, 217 N.W. 303, 
304 (1928). 

* Brief for Respondent, pp. 21, 22, South Side R. & M. Co. v. Industria] Comm 
252 Wis. 403, 31 N.W.2d $77 (1948). See also Rock’s Case, 323 Mass. 428, 82 N.E.2d 
616 (1948); Morin’s Case, 321 Mass. 310, 73 N.E.2d 467 (1947); Brinkert v. Kala- 
mazoo Vegetable Parchment Co., 297 Mich. 611, 298 N.W. 301 (1941); Evans’s 
Case, 299 Mass. 435, 13 N.E.2d 27 (1938); Blanco’s Case, 308 Mass. 574, 33 N.E.2d 
313 (1941); and Mizrahi’s Case, 320 Mass. 733, 71 N.E.2d 383 (1947). 

*M. & M. Realty Co. v. Industrial Comm., 267 Wis. 52, 63, 64 N.W.2d 413, 418 
(1954). 
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Poricy CONSIDERATIONS 


These two possible approaches to the problem involve various policy 
considerations. 

The Wisconsin Supreme Court has said, “the aim of the workmen’s 
compensation act is to place the loss on the industry by requiring a 
particular employer to assume the burden which in an economic sense 
belongs there.”® This burden is measured by the impairment in earn- 
ing capacity which the employee sustains as a result of the further 
injury.® In the situation under consideration the employee’s earning 
capacity was unimpaired by reason of the pre-existing weakness until 
the last injury so aggravated his condition as to result in a disability 
and consequent loss of earning capacity. When considered in this 
light, placing the full burden on the last employer seems justified. 

Superficially this may appear to put an excessive burden on the last 
employer, but as the court has stressed in occupational disease cases 
where again the last contributory employment bears the full burden, 
the “rule will work no injustice to any individual carrier or employer 
because the law of averages will equalize burdens . . . among the 
employers and the compensation insurers of the state.”* Thus the 
court puts forth the idea that though an employer may at one time 
be the last employer in a chain of employers, he may at other times 
escape liability as one of the earlier links in the chain. Of course, the 
law of averages works more favorably when there is a large number 
of risks, but this is exactly the situation when an insurance company 
is involved. These companies operate on the basis of the law of 
averages and spreading the risk. They are therefore the least likely 
to be done an injustice by such an approach to the problem. Similar 
reasoning applies to self-insurers, for they are generally large com- 
panies with many employees and can also take advantage of the law 
of averages. 

The method used in solving the problem is also of great concern to 
the employee. If the apportionment approach were followed exclusive- 
ly in Wisconsin, the employee might encounter a severe obstacle in his 
attempt to recover. Medical evidence regarding the specific percentage 
each injury contributed to the final disability would probably be re- 
quired, for the Industrial Commission could not arbitrarily apportion 





*Employers Mut. L. Ins. Co. v. Industrial Comm., 212 Wis. 669, 671, 250 N.W. 


758, 759 (1933). 
* Id. at 672, 250 N.W. at 759. 
* Employers Mut. L. Ins. Co. v. McCormick, 195 Wis. 410, 415-416, 217 N.W. 738, 


740 (1928). 
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the liability. As a result of such a requirement the danger would 
arise that an injured employee might go uncompensated, for “it is 
doubtful whether any doctor could testify concerning the exact amount 
of the disability which was attributable to each one of the accidents.”® 
The difficulty of determining the exact percentage of contribution of 
each accident should be apparent. Furthermore, the court in discussing 
workable rules in the field of workmen’s compensation has said: 


The first concern of course should be the interests of the impaired 
workman. This is so as a matter of law, not of favor. The whole 
purpose and philosophy of the workmen’s compensation laws indi- 
cate that.!¢ 


Contrary to the above expression of the act’s purpose, apportion- 
ment in this type of case would seem to create a technical obstacle to 
the employee. 

However, if the full liability is placed on the last employer, another 
problem arises for the employee with a nondisabling condition. There 
is the very real danger present that employers will discriminate against 
his employment, for a minor accident to him might result in a heavy 
compensation award.’ To some extent this danger is lessened by the 
fact that most conditions of this type are not visible. Furthermore, two 
provisions in the act seem to provide for such a situation. One 
threatens an insurance company with revocation of its license if it 
“shall encourage, persuade or attempt to influence any employer, 
arbitrarily or unreasonably to refuse employment.”!? The other 
threatens an employer who has been granted exemption from carry- 
ing compensation insurance with revocation of such exemption if he 
“shall aribtrarily or unreasonably refuse employment to... em- 
ployes because of a nondisabling physical condition.”4* Nevertheless, 
there is still the fear that there will be discrimination if the last em- 
ployer must carry the full burden. 





*South Side R. & M. Co. v. Industrial Comm., 252 Wis. 403, 31 N.W.2d 577 
(1948); Merton Lumber Co. v. Industrial Comm., 260 Wis. 109, 50 N.W.2d 42 
(1951). 

* Brief for Respondent, p. 25, South Side R. & M. Co. v. Industrial Comm., 252 
Wis. 403, 31 N.W.2d 577 (1948). 

* Zurich Gen. Acc. & L. Ins. Co. v. Industrial Comm., 203 Wis. 135, 145, 233 
N.W. 772, 776 (1930). 

“See Lawson v. Suwannee S. S. Co., 336 U.S. 198 (1949), where the employee 
had a permanent partial disability rather than a nondisabling condition. 

* Wis. Stat. § 102.31(7) (1953). 

*® Wis. Stat. § 102.31(8) (1953). 
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. OccUPATIONAL DiIsEASE CASES IN WISCONSIN 


Although the type of case under consideration is concerned with 
accidents, occupational disease cases present an analogous problem. 
In such cases where a disease develops in a prior employment causing 
temporary disability and leaving the employee more susceptible to a 
new onset by further exposure, a subsequent employer is entirely 
liable for the resulting disability occurring before or after the latter 
employment relationship ends if that employment “caused it or to 
some appreciable extent furthered its progress.”"* These types of 
occupational disease cases are very similar to the accident cases under 
discussion, since in both, the previous employment creates a sus- 
ceptibility or condition which is aggravated by a subsequent employ- 
ment: * The fact that the disability and susceptibility are created by 
exposure to a hazard over a period of time rather than by accident 
should not defeat the applicability of the rule to accident cases. The 
situations seem similar enough to permit a single rule for ‘both. 
Whether the rule as to accident cases is in fact similar in Wisconsin 
will be considered later. 


; Tue APPROACH IN OTHER STATES 


Massachusetts and Michigan in the type of case under consider- 
ation apply what is termed the “last injurious exposure rule.”?5 Such 
a rule places full liability on the last employer. A good statement of 
the rule in Massachusetts is found in Evans’s Case: 

Where there have been several compensable injuries, received 

during the successive periods of coverage of different insurers, the 

_ subsequent incapacity must be compensated by the one which was 
the insurer at the time of the most recent injury that bore causal 
relation to the incapacity.® 

The causal relation test is met even though the earlier injuries are 

the major contributing cause of the final disability.17 It is interesting 

to note here that in a Michigan case adopting the Massachusetts rule, 

the court recognized the earlier accidents as material causative fac- 





** Montello Granite Co. v. Industrial Comm., 227 Wis. 170, 189, 278 N.W. 391, 
399 (1938). See also Wis. Stat. § 102.01 (2) (1953) and Zurich Gen. Acc. & L. Ins. 
Co. v. Industrial Comm., 203 Wis. 135, 233 N.W. 772 (1930). 

*2 Larson, WORKMEN’s COMPENSATION § 95.12 (1952). See the following cases 
for application of the rule: Brinkert v. Kalamazoo Vegetable Parchment Co., 297 
Mich. 611, 298 N.W. 301 (1941); Rock’s Case, 323 Mass. 428, 82 N.E.2d 616 (1948); 
Morin’s Case, 321 Mass. 310, 73 N.E.2d 467 (1947); Evans’s Case, 299 Mass. 435, 13 
N.E.2d 27 (1938); Blanco’s Case, 308 Mass. 574, 33 N.E.2d 313 (1941). 

** 209 Mass. 435, 437, 13 N.E.2d 27, 28 (1938). 

* Morin’s Case, 321 Mass. 310, 312, 73 N.E.2d 467, 468 (1947). 








- March] NOTES . 335 


tors in the resulting disability but frankly confessed that “neither the 
department nor this court has any method of apportioning compen- 
sation according to percentages.’”"*® It appears that the Michigan 
court realized the administrative difficulties in accurately apportion- 
ing liability among successive insurers. 

There are states, however, which follow the doctrine of apportion- 
ing the liability, but it should be noted that it is typical in such states 
not to require, as Wisconsin would, such exacting medical testi- 
mony as to the degree each causative factor contributed to the final 
disability. 7 Instead the usual approach in most of these states 
is to allow the administrative body to equally apportion the awards on 
a mere showing that the accidents in the different emloyments were 
contributory factors in the resulting incapacity.2° One court an- 
nounced that such an order of the administrative body would not be 
overruled in absence of a showing that the findings were “so unrea- 
sonable as to justify judicial interference.”*4 Thus in states where 
apportionment is the rule the administrative bodies are given broad 
discretion in apportioning the award. 


THE ProsLEM IN WISCONSIN 


Two recent cases*? have created doubts in the minds of some as 
to where Wisconsin stands. Both cases arose out of the same fact 
situation. An employee suffered two compensable injuries to his back, 
one in 1941 and one in 1947, each under a different employer. He re- 
covered from those injuries but each one left his back in a weaker 
condition so that after each one he was more susceptible to further 
injury. Then in 1949 while lifting some heavy lumber for a third 
employer, a disc protruded in his weakened back and he was per- 
manently disabled. 

In the first of these cases, Merton Lumber Co. v. Industrial 
Comm.,”5 the Industrial Commission found that the lifting of the 





* — : Kalamazoo Vegetable Parchment Co., 297 Mich. 611, 615, 298 N.W. 
301, 303 (1941). 

*Employer’s Casualty Co. v. United States Fidelity and Guaranty Co., 214 Ark. 
40, 214 S.W.2d 774 (1948); Peniston v. City of Marshall, 192 Minn. 132, 255 N.W. 
860 (1934) ; Mund v. Farmers’ Cooperative, Inc., 139 Conn. 338, 94 A.2d 19 (1952); 
Walker v. Hogue, 67 Ida. 484, 185 P.2d 708 (1947); Anderson v. Babcock & Wilcox 
Co., 256 N.Y. 146, 175 N.E. 654 (1931); Robinson’ v. State Industrial Commission, 
176 Okla. 619, 56 P.2d 826 (1936). 

» Cases cited note 19 supra. 

*™ Mund v. Farmers’ Cooperative, Inc., 139 Conn. 338, 343, 94 A.2d 19, 21 (1952). 

* Merton Lumber Co. v. Industrial Comm., 260 Wis. 109, 50 N.W.2d 42 (1951); 
M. & M. Realty Co. v. Industrial Comm., 267 Wis. 52, 64 N.W.2d 413 (1954). 

* 260 Wis. 109, 50 N.W.2d 42 (1951). 
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lumber was too insignificant an incident, considering the vulnerable 
condition of the employee’s back, to be considered a compensable 
accident. Since no compensable accident occurred under the 1949 
employer, there was no basis for holding him responsible for the final 
disability, and the commission had to look to the earlier employers 
if it was to grant compensation. The testimony showed that the 
1941 accident caused a predisposition to a protrusion of the disc and 
that the 1947 accident caused further injury to the disc area, but in 
neither case did the accident result in permanent disability in the 
sense of a reduction of earning capacity. In fact for two years after 
the 1947 accident the employee performed work which required 
heavy lifting. The examiner reported that although the 1947 acci- 
dent materially contributed to the final disability there was no medical 
testimony as to the exact contribution of each of the accidents. Never- 
theless, the commission found that the disability which began in 1949 
was the result of the 1947 accident. 

The Supreme Court did not sustain this finding and remanded the 
record for further proceedings. The commission then made new 
findings of fact in which the lifting in 1949 was determined to be a 
sufficient strain to constitute a compensable accident. Full responsi- 
bility was then placed on the 1949 employer. This award was ap- 
pealed and the Supreme Court in M. & M. Realty Co. v. Industrial 
Comm. upheld the commission. 

It is the attempt to reconcile these cases which raises the major 
problem in this area of successive employers. In the Merton Lumber 
Co. case the court said: 


The witnesses have established the present disability as the re- 
sult of an accumulation of injuries but have not testified to their 
relative contributions. None of them even suggested that the dis- 
ability was all due to the accident of 1947. Since there is no such 
comparison in the testimony the commission’s finding in that re- 
spect is without support in the evidence.”® 


The Industrial Commission interpreted this to mean that liability must 
be apportioned when there is a succession of strains under different 
employers and the earlier strains result only in temporary disability 
and a predisposition to further injury.2* Larson made a similar 
analysis in discussing the case. “Apparently the only proper procedure 





™ 267 Wis. 52, 64 N.W.2d 413 (1954). 

* Merton Lumber Co. v. Industrial Comm., 260 Wis. 109, 117, 50 N.W.2d 42, 46 
(1951). 

™* Brief for Respondent in Support of Motion for Rehearing, pp. 3, 4, Merton 
Lumber Co. v. Industrial Comm., 260 Wis. 109, 50 N.W.2d 42 (1951). 
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is to take specific evidence on the percentage contribution of each 
strain, and charge each employer with that percentage.”’2* 

The appellants, the 1947 employer and its insurance company, took 
a different view. They urged that the Supreme Court did not require 
allocation of compensation payments between an accident or accidents 
producing a predisposition and the accident which finally acts upon 
it and causes the disability. As they saw it, the rule that the last acci- 
dent in such a case is wholly responsible had not been altered. They 
said, “The court merely held that in this instance there was no credible 
evidence in the record to sustain the finding that the 1947 incident 
caused the 1949 disability.”*8 Thus, they felt, no evidence had been 
presented which would allow the court to apply the above rule and 
hold that the 1947 accident acted upon the predisposition to cause the 
final disability. The following portion of the court’s opinion seems to 

ipport this view: 


There is no medical testimony that the accident of 1947 accel- 
erated this condition and caused the disc to protrude earlier than 
it would have done without the 1947 accident. Therefore, it would 
be indulging in speculation and conjecture for the commission to 
hold, in the absence of such medical testimony, that the 1947 
accident did accelerate the ultimate protrusion of the disc which 
would eventually have occurred as a result of the 1941 accident.”® 


From the above it appears that the court would have placed full 
liability on the 1947 employer had there been evidence that the 1947 
accident aggravated or accelerated the pre-existing condition. But it 
also seems that the court would have permitted apportionment of the 
award had there been medical testimony as to the exact contribution 
of each of the accidents. Thus the approach the court will take in a 
case of this type seems to be dependent on the evidence presented. If 
the evidence shows that all the accidents united to cause the final dis- 
ability and there is testimony as to the specific percentage each con- 
tributed, apportionment is permitted. On the other hand if the medi- 
cal testimony is couched in terms of an accident aggravating a pre- 
existing condition, the last employer bears the full burden. 

It was in the M. & M. Realty Co. case *° that the court first dem- 
onstrated that it would hold only the last employer liable in a series 





* 2 Larson, WORKMEN’s COMPENSATION § 95.31 (Supp. 1955). 

* Brief for Appellant in Opposition to Motion for Rehearing, pp. 2, 3, Merton 
Lumber Co. v. Industrial Comm., 260 Wis. 109, 50 N.W.2d 42 (1951). 

*” Merton Lumber Co. v. Industrial Comm., 260 Wis. 109, 117-118, 50 N.W.2d 42, 
46 (1951). 

See note 24 supra. 
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of employers when an accident in that employment aggravated a 
condition developed in the earlier employments. The rule applied was 
a familiar one but it had formerly been found only in cases where 
the nondisabling condition had arisen outside of covered employment.** 
Here the weakened back had been created as a result of accidents in 
covered employment. However, the court did not distinguish between 
these situations. The earlier accidents were viewed not as having 
contributed in causing the final disability but as having created a 
weakened condition later aggravated by the last accident. The court 
reasoned that this last accident was the sole cause of the disability, 
for without it probably no disability would have resulted.*? 

Here then was a case where no evidence as to the percentage each 
accident had contributed to the final disability had been presented. 
Lacking such evidence, the court could not permit apportionment, but 
on the other hand, it could not allow the employee to go uncompen- 
sated. As a result full liability was placed on the last employer by 
disregarding the earlier accidents as contributory causes and consider- 
ing them simply as having created a weakened condition which the 
last accident aggravated.** 

Another case which should be considered is South Side R. & M. 
Co. v. Industrial Comm.™ The iact situation is somewhat similar to 
that previously discussed. The employee suffered back injuries under 
three successive employers, each resulting in temporary disability but 
each rendering his back more susceptible to further injury. The In- 
dustrial Commission found that the temporary disability which oc- 
curred after the employee had left the last employer was the cumu- 
lative result of the three injuries and apportioned the liability equally 
among the three employers. The Supreme Court refused to sustain 





™ Milwaukee v. Industrial Commission, 160 Wis. 238, 151 N.W. 247 (1915); Mil- 
waukee E. R. & L. Co. v. Industrial Comm., 212 Wis. 227, 247 N.W. 841 (1933); 
Employers Mut. L. Ins. Co. v. Industrial Comm., 212 Wis. 669, 250 N.W. 758 
(1933); Malleable Iron Range Co. v. Industrial Comm., 215 Wis. 560, 255 N.W. 123 


(1934). 
“M. & M. Realty Co. v. Industrial Comm., 267 Wis. 52, 65, 64 N.W.2d 413, 419 


(1954). 

™ The court also remarked in the M. & M. Realty Co. case that the 1949 employer 
would not have been solely liable had there been a showing that the earlier accidents 
had resulted in partial permanent disability. In that case the percentage of partial 
permanent disability attributable to the earlier employments would be subtracted 
from the permanent found after the 1949 accident. The 1949 employer then 
would be liable a for the increased disability resulting from the last accident. See 

the following cases cited by the court: Employers Mut. L. Ins. Co. v. Industrial 
Comm., 212 Wis. 669, 250 N.W. 758 (1933); Kiesow v. Industrial Comm., 214 Wis. 
285, 252 N.W. 604 (1934); South Side R. & M. Co. v. Industrial Comm., 252 Wis. 
403, 31 N.W.2d 577 (1948). 

“252 Wis. 403, 31 N.W.2d 577 (1948). 
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this finding because no evidence had been presented as to the specific 
percentage each injury had contributed. The court stated that 


To justify assessing either employer here sought to be charged 
with one third of the compensation which [the employee’s] alleged 
disability is considered to merit, the commission ought’ to have 
found upon competent evidence that the only causes of his present 
disability were those three injuries and that each was equal in 
causal effect to each of the others.* 


The commission may not arbitrarily apportion liability but if there 
is medical testimony as to the percentage each injury contributed, then 
apportionment is proper. 

The latest case dealing with successive employers supports this 
view. In Giant Grip Mfg. Co. v. Industrial Comm.*®* the employee suf- 
fered a back injury in 1951 which temporarily disabled him. A second 
injury to his back under a different employer occurred in 1952. Tem- 
porary disability resulted and the Industrial Commission apportioned 
the liability equally. The Supreme Court sustained this finding be- 
cause there was medical testimony that each injury contributed 50% 
to the final disability. It was argued that affirmance of this judgment 
would destroy the rule in M. & M. Realty Co. v. Industrial Comm., 
but the court said, 

In that case there was no finding that disability was caused in 


any proportions by different accidents. We are unable to see 
where what was said there is affected by the present decision.** 


CoNCLUSION 


It seems then that the cases in Wisconsin dealing with successive 
employers are not in conflict. Apportionment among the employers 
is favored when medical testimony is presented showing what per- 
centage each injury contributed to the final disability. When such 
evidence is not available, however, the employee will not go uncom- 
pensated if it can be shown that the last accident aggravated or accel- 
erated the condition produced in the earlier employments. In such 
a situation the court views the earlier injuries not as contributory 
causes but as having created a condition. 

The result of the cases seems to be one of placing the burden on 
the last employer of presenting medical testimony as to what per- 





* Id. at 409, 31 N.W.2d at 580. 
* 271 Wis. 583, 74 N.W.2d 182 (1956). 
" Id. at 587, 74 N.W.2d at 185. 
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centages the earlier injuries contributed to the final disability. If he 
fails in this, he may be held solely liable. In any event the employee 
will be compensated for his disability. Thus the approach to the 
problem in Wisconsin seems to combine the best elements of both the 
apportionment rule and the “last injurious exposure rule” and elimi- 
nates some of the difficulties that would arise if either rule were ap- 
plied exclusively. 


RicHarp A. Petrie 





